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United States Courts
District of Texas
Boutharn F'lsL et

IN THE UNITED STATES DISTRICT COURT
MAR 12 2009

FOR THE SOUTHERN DISTRICT OF TEXAS

Michael N. Milby, Clerk of Court

HOUSTON DIVISION

UNITEL STATES OF AMERICA,
V. Criminal No. 4:07-cr-434
BP PRODUCTS NORTH AMERICA INC. Honorable Gray Miller

Defendant.

R T e

PLEA AGREEMENT

The United States of America, by and through Donald J. DeGabrielle, United States
Attorney for the Southern District of Texas, Abe Martinez and Mark McIntyre, Assistant United
States Attorneys, Ronald J. Tenpas, Acting Assistant Attorney General, and Daniel W. Dooher and
David B. Joyce, Trial Attoreys, Environmental Crimes Section (“the Government”), and the
Defendant, BP Products North America Inc. (“BP Products” or “the Defendant™), and the
Defendant’s counsel, pursuant to Rule 11(c)(1)(C) of the Federal Rules of Criminal Procedure,
state that they have entered into a Plea Agreement (“Agreement”), the terms and conditions of
which ar2 as follows:

TERMS OF THE AGREEMENT

1. The Defendant agrees to give up the right to be indicted by a grand jury and agrees to plead
guilty to Count One of the Criminal Information (hereinafter “Information”) in this case and to
persist with that plea.

a The Defendant agrees that this Agreement will be executed by an authorized

representative. The Defendant further agrees that a Resolution duly adopted by the Board of
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Directors of BP Products, in the form attached to this Agreement as Exhibit 1, or in substantially
similar form, authorizes the signature on this Agreement by BP Products’ representative.

b. The Defendant further agrees to pay the United States a fine in the amount of fifty
million dollars ($50,000,000) within three (3) days of sentencing. The Defendant agrees to pay
immediarely upon sentencing a special assessment fee of four hundred dollars ($400).

c. The Defendant agrees to serve a term of probation of three (3) years. The
Defendant understands and agrees that during the term of probation, the Defendant will be
required to comply fully with the Settlement Agreement executed between the Defendant and the
United States Occupational Health and Safety Administration (“OSHA™). The Settlement
Agreement is attached hereto as Exhibit 2. The Defendant understands and agrees that during the
term of probation, the Defendant also will be required to comply fully with the Agreed Order
executed between the Defendant and the Texas Commission on Environmental Quality (“TCEQ”).
The Agreed Order is attached hereto as Exhibit 3. In the event the Defendant is unable to
complete its obligation under the TCEQ order within the three year term of probation, the
Defendant shall inform the United States sixty (60) days before the end of the three year term of
probation and the Defendant and the United States shall jointly move the Court for extension of the
term of probation for a period mutually agreed upon and shall ask the Court to set compliance with
and completion of the TCEQ order as the only terms of the extended probation period.

2. Count One of the Information charges Defendant BP Products with one knowing violation
of Section 112(r)(7) of the Clean Air Act, in violation of Title 42, United States Code, Section
7413(c)(1); 40 C.F.R. Part 68, Sections 73(b), 87(b)(2).

3. The Defendant agrees to provide cooperation to the Government in its ongoing

investigation of possible criminal violations related to the explosion that occurred at the blowdown
2
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stack at the Texas City refinery. Specific conditions of that cooperation include the following:

4.

The Defendant will take all reasonable steps to make its employees
available to the United States to participate in judicial proceedings, and the
Defendant will make all reasonable efforts to ensure that its officers and
employees cooperate with the investigation and truthfully disclose all
information about their activities and those of others relating to the subject
matter. The Defendant will advise its employees that: (a) they are
encouraged to cooperate; cooperation can include providing information to
the Government, being interviewed by Government agents or attorneys, and
testifying in official proceedings; (b) the Defendant will grant liberal leave
if necessary to facilitate their cooperation with the Government; and (c¢) no
employees will be fired, demoted, reassigned or otherwise suffer a
reduction in pay or other benefits because of their cooperation with the
United States with respect to the alleged criminal violations under
investigation. No waiver of attorney-client or attorney work-product
privileges is intended by this paragraph.

The Defendant will make all documents, records and other technical
information available to Government investigators which have been
subpoenaed to date in this matter that relate to the explosion on March 23,
2005, regarding emissions from the F-20 blowdown stack and emissions
from components leading to the F-20 blowdown stack. The Government
agrees that it is not seeking documents prepared by or with counsel pursuant
to BP Products’ internal investigation concerning the criminal investigation
for the explosion that occurred on March 23, 2005, at the BP Products
Texas City refinery. No waiver of attorney-client or attorney work-product
privileges is intended by this paragraph.

During the period of probation, at all reasonable times and with reasonable
prior notice by the Government as practicable, the Defendant shall provide
to Government agents full access to BP Products Texas City refinery
employees to the extent such access does not violate their constitutional
rights against self incrimination or preclude their right to counsel, including
access to, production and authentication of all records described in
subparagraphs a. and b. herein.

The Defendant agrees to provide the United States Attorney’s Office for the Southern

District of Texas and the United States Probation Office with immediate notice of any name

change, business reorganization, sale or purchase of assets, divestiture of assets or similar action

affecting the Defendant’s performance of this Agreement. The Defendant shall not through a
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change of name, business reorganization, sale of purchase of assets, divestiture of assets, or similar
action, seek to avoid the obligations and conditions set forth in this Agreement.

5. Otaer than the offenses to which the Defendant agrees to plead guilty pursuant to this
Agreement, the United States agrees not to charge the Defendant, or any other affiliated or related
corporate entity, with any additional offenses known to the Government at the time of this
Agreement that are based upon evidence in the Government’s possession at this time and that
arose out of the conduct giving rise to the criminal investigation of the March 23, 2005, explosion
that occurred at the BP Products Texas City refinery. The Defendant understands that this
provision does not bar prosecution by any other federal, state, or local jurisdiction. The Defendant
also understands that this Agreement does not provide or promise any waiver of any civil or
administrative actions, sanctions, or penalties that may apply, including but not limited to: fines,
penalties, suspension, debarment, listing, licensing, injunctive relief or remedial action to comply
with any applicable regulatory requirement.

MAXIMUM PENALTY

6. The maximum penalty for a violation of Title 42, United States Code, Section 7413(c)(1)
includes a period of probation of five years, the greater of a fine of $500,000 or up to twice the
gross gain or loss resulting from the offense, and a $400 mandatory Special Assessment per count
of conviction. Title 18, United States Code, Sections 3551(c), 3561, 3571(d), and 3013(a)(2)(B).
WAIVERS

7. The Defendant is aware that Title 18, United States Code, Section 3742 affords a defendant
the right to appeal the sentence imposed. Knowing that, the Defendant waives the right to appeal
the plea, conviction and sentence (or the manner in which it was determined) on the grounds set

forth in Tiitle 18, United States Code, Section 3742. This Agreement does not affect the rights or
4
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obligations of the United States as set forth in Title 18, United States Code, Section 3742(b).

8. The Defendant is also aware that the United States Constitution and the laws of the United
States include the right to contest or collaterally attack its conviction or sentence after its
conviction has become final. Knowing that, the Defendant knowingly waives the right to contest
or collaterally attack the Defendant’s plea, conviction and sentence by means of any
post-conviction proceeding.

9.  The Defendant waives all defenses based on venue, speedy trial under the Constitution and

Speedy Trial Act, and the statute of limitations, in the event that:

a. The Defendant’s conviction is later vacated for any reason;
b. The Defendant violates any provision of this Agreement; or
c. The Defendant’s plea is later withdrawn.

Further the Defendant waives any and all constitutional and non-jurisdictional defects.

RIGHTS AT TRIAL

10. The Defendant represents to the Court that the Defendant is satisfied that the Defendant’s
attorney has rendered effective assistance. The Defendant understands that by entering into this
Agreement, the Defendant surrenders certain rights as provided in this Agreement. The Defendant
understands that the rights of the Defendant include the following:

a. If the Defendant persisted in a plea of not guilty to the charges, the Defendant would
have the right to a speedy jury trial with the assistance of counsel. The trial may be
conducted by a judge sitting without a jury if the Defendant, the United States and the
court all agreed.

b. At a trial, the United States would be required to present its witnesses and other

evidence against the Defendant. The Defendant would be able to confront those
5
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witnesses and its attorney would be able to cross-examine them. In turn, the Defendant
could, but would not be required to, present witnesses and other evidence on its own
behalf. If the witnesses for the Defendant would not appear voluntarily, it could
require their attendance through the subpoena power of the Court.
11.  The Defendant understands that nothing in this Agreement will restrict access by the United
States Probation Office or the Court to information and records in the possession of the United
States or any of its investigative law enforcement agencies, including State and local law
enforcement agencies, as well as information, documents and records obtained from the
Defendant.

FACTUAL BASIS

12. The Defendant will plead guilty because the Defendant is in fact guilty of the charged
offense. The Defendant admits the facts set forth in the Statement of Facts, attached hereto as
Exhibit 4, and agreés that those facts establish guilt of the offense charged beyond a reasonable
doubt. The Statement of Facts, which is hereby incorporated into this Agreement, constitutes a
stipulaticn of facts for purposes of Section 1B1.2(a) of the Sentencing Guidelines.

BREACH OF THE PLEA AGREEMENT

13. The Defendant understands and agrees that if it fails specifically to perform or to fulfill
completely each and every one of its obligations under this Agreement, or commits any federal
(including those laws and regulations for which primary enforcement has been delegated to state
authorities) environmental or process safety crimes relating to its Texas City refinery operations
(excluding Class C misdemeanors and infractions, as defined by 18 U.S.C. § 3559), it will have
breached this Agreement. In the event of such a breach, (a) the United States will be free from its

obligations under this Agreement; (b) the Defendant will not have the right to withdraw the guilty
6
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plea; (c) the Defendant shall be subject fully to criminal prosecution for any other crimes which it
has comritted or might commit, if any, including perjury and obstruction of justice; and (d) the
United States will be free to use against the Defendant, directly or indirectly, in any criminal or
civil proceeding, all statements made by the Defendant’s employees, except to the extent that any
employee’s individual rights might prohibit such use, and any of the information or materials
provided by the Defendant, including such statements, information and materials provided
pursuant to this Agreement or during the course of any debriefings conducted in anticipation of,
or after entry of this Agreement, including the Defendant’s statements made during proceedings
before the Court pursuant to Federal Rule of Criminal Procedure 11. The determination of
whether a violation fits within the category of criminal violations referenced above shall be within
the discretion of the Government, and in making this determination, the Government will provide
the Defendant an opportunity to present its position to the United States Department of Justice,
Environraental Crimes Section, and/or the United States Attorney’s Office. The Defendant
understands and agrees that the Government shall only be required to prove a breach of this
Agreement by a preponderance of the evidence. The Government’s position on whether a
subsequent violation is an appropriate basis for a probation violation does not bind the United
States Probation Office or the Court. Nothing herein shall prohibit the United States from
proceeding administratively, civilly, or criminally against the Defendant in any separate

proceeding for any alleged environmental violation.
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CONCLUSION

14.  This written Agreement constitutes the complete Agreement between the United States, the
Defendant, and the Defendant’s counsel. No promises or representations have been made by the
Government except as set forth in writing in this Agreement. The Defendant acknowledges that
no threats have been made against the Defendant and that the Defendant is pleading guilty freely
and voluntarily because the Defendant is guilty. Any modification of this Agreement shall be

valid only as set forth in writing in a supplemental or revised Agreement signed by all parties.

Executed on this the g ﬁ ’ﬁy of Mﬁ, 2007.

Keith M. CaSey
Vice-President, BP Products North America Inc.
Business Unit Leader, Texas City Refinery
Corporate Representative for

Defendant BP Products North

America Inc.

SUBSCRIBED AND SWORN TO BEFORE ME on this the / 9~ day of

MML@_ 2009,

MICHAEL N. MILBY, Clerk

By:

cpu CYAK
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TONALD J. DeGABRIELLE, Jr. RONALD J. TENPAS

United States Attorney Acting Assistant Attorney General

Southern District of Texas Environment and Natural Resources
Division

United Stateg Depa of Justice

By: ( )/Q:,, 2.( E """ By:

Abe Martinez ‘\‘g, Da _Dooher

Assistant United States Atto Sénior Trial Attorney

Southern District of Texas Environmental Crimes Section
By: LM(\(\ CW By: M

Mark McIntyre David B. Joyde

Assistant United States Attorney Trial Attorney

$outhern District of Texas Environmental Crimes Section

I, Carol Dinkins, Esq., have explained to the Defendant BP Products North America Inc. its
rights with respect to the pending Information. To my knowledge, the Defendant’s decision to

enter into this Agreement is an informed and voluntary one.

Date: ‘W 9\"“ nua-, QM ww

Carol Dinkins, Esq.
Attorney for BP Products North
America Inc.
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UNITED STATES OF AMERICA )
STATE OF ILLINOIS )
COUNTY OF DUPAGE )
CITY OF WARRENVILLE )

CERTIFICATE

. A. Plumb, of lawful age, first being duly sworn on oath, deposes and says:

1. That she is a duly elected, qualified and acting Secretary of BP Products North
America Inc., a company organized and existing under the laws of the State of Maryland,
U.S.A. (hereinafter the “Company™);

2. That the following is a true, correct and complete copy of resolutions adopted
by the Board of Directors of the Company at a meeting duly called and convened on
October 24, 2007:

WHEREAS, BP PRODUCTS NORTH AMERICA INC. (“BP
PRODUCTS” or the “Company”) has been engaged in discussions with the
United States Department of Justice in connection with the causes and
consequences of the March 2005 explosion at the Company’s Texas City, Texas
refinery; and

WHEREAS, in order to resolve such discussions, it is proposed that the
Company enter into a plea agreement and statement of facts with the United
States Department of Justice; and

WHEREAS counsel for the Company have advised the Board of Directors of
the Company’s rights, possible defenses, and the consequences of entering into
such plea agreement and statement of facts with the United States Department of
Justice;

Therefore, this Board hereby RESOLVES that:

1. The Company consents, approves and accepts entering into
the Plea Agreement and Statement of Facts on behalf of the Company with
the United States Department of Justice in the form and content materially
similar to the form and content as presented to this Board;

2. Counse! for the Company, his delegate, or the President, any
Vice President, or the Treasurer of the Company, are hereby each
individually authorized, empowered and directed, on behalf of the
Company, to execute the Plea Agreement and Statement of Facts
substantially in such form as reviewed by this Board of Directors with suchlf' 2 GOVERNMENT
H EXHIBIT
b

\
i OT.cr-13
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changes as the General Counsel of the Company, or his delegate, may
approve;

3. Counsel for the Company, or his delegate, the President or his
delegate, and any Vice President are hereby each individually authorized,
empowered and directed to take any and all actions as may be necessary or
appropriate, and to approve the forms, terms or provisions of any
agreement or other documents as may be necessary or appropriate to carry
out and effectuate the purpose and intent of the foregoing resolutions; and

4, All of the actions of the counsel for the Company, which

actions would have been authorized by the foregoing resolutions except

that such actions were taken prior to the adoption of such resolutions, are

hereby severally ratified, confirmed, approved and adopted as actions on

behalf of the Company.
3. That the aforesaid resolutions have not been amended, rescinded, or annulled,
but remain in full force and effect on the date hereof.

EXECUTED in the City of Warrenville and State of Illinois on this 24th day of

October 2007. /L/WC‘ ' 4 ? ( j};% /M

D. A. Plumb, Secretary

Subscribed and sworn to before me
this 24th day of October 2007

U et A (z%

\ Notaty Public ¢ |

OFFICIAL SEAL
MARY KLIMCZAK

NOTARY PUBLIC - STATE OF ILLINOIS
MY COMMISSION EXPIRES:0800/08
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' UNITED STATES OF AMERICA
OCCUPATIONAL SAFETY AND HEALTH ADMINISTRATION

In Re Inspection of: )
)
BP PRODUCTS NORTH AMERICA INC., ) [Inspection Nos. 308314640,
and its Successors, } 308314988, 308314632, 308316942,
) 308316322, 308316314, 308314996,
) 308315019, 308316751
)
SETTLEMENT AGREEMENT

WHEREAS, the United States Department of Labor, Secretary of Labor,
Occupational Safety and Health Administration (“OSHA”) has issued citations in
connection with Inspection Nos. 308314640 and 308314988 (the “citations”), and its
investigation of an explosion and fire at the Refinery owned by BP Products North
America Inc. (“BP Products™) located at Texas City, Texas (the “Texas City Refinery” or
“Refinery™);

WHEREAS, OSHA has other ongoing investigations at the Texas City Refinery
identified by the Inspection Nos. 308314632, 308316942, 308316322, 308316314,
308314996, 308315019, and 308316751 (the “other inspections™);

WHEREAS, OSHA has presented its findings concerning the other inspections to
BP Products; and

WHEREAS, OSHA and BP Products desire to resolve all issues involving the
citations and matters connected with all of the identified inspections;

OSHA and BP Products hereby agree as follows with respect to the Texas City
Refinery:

1. PSM Expert: BP Products agrees, as a condition of settlement, to perform

the following with respect to the Texas City Refinery:

+ GOVERNMENT
:  EXHIBIT

_Zz




Castndd7:0r-a048M1 34 Damouerdrt3®2a-1  Miestim TXSED an@B2UAI 9 Padtadeo# 46 40
Case 4:07-cr-00434 Document 132-4  Filed in TXSD on 05/21/2009 Page 2 of 18

a. BP Products shall retain one or more firms with expertise in the
field of proccs§ safety management, including pressure relief systems, safety
instrumented systems, human factor analysis and performing process safety audits and
PSM system audits (“PSM Expert”) to conduct a comprehensive audit and analysis of the
PSM Systems at BP Products’ Refinery and assess the robustness of the PSM systems.
BP Products shall nominate a firm or firms and shall provide credentials for the firm(s)
and its principals to the OSHA office within sixty (60) days following the execution of
this Settlement Agreement. If OSHA does not concur in the retention of a firm, BP
Products shall continue the search until it nominates a firm which is accepted by OSHA.
That firm(s) shall be retained by BP Products within thirty (30) days following OSHA’s
concurrence. For purposes of this Agreement, the retained firm or firms is referred to as
the “PSM Expert.”

b. The audit and analysis shall be comprehensive, conducted in
accordance with best practices in the industry, and shall include, but is not limited to, the
following matters:

(1)  The safe location of persomnel in relation to hazardous
processes;

(2)  The safe movement of vehicles into process areas;

(3)  The construction of fired and unfired pressure vessels,
particularly the relief of overpressures to a safe location, in
accordance with 29 CFR 1910.106(i1)(3) and the referenced
ASME codes;

(4)  The classification of hazardous locations as defined in 29
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CFR 1910.399;

(5)  The notification of contractors and employees regarding
potential hazards;

(6) The inspection and maintenance of alarms providing
personnel with notification of hazardous conditions that
may be developing;

(7)  The standard operating procedures (particularly start up and
emergency shut down procedures);

(8)  The adequacy of pressure relief for individual pieces of
equipment;

(9)  The adequacy of safety instrumented systems;

{10) Human factor analysis; and

(11)  Lock out/Tag out programs, procedures, and applications.

In conducting the audit and assessment, the PSM Expert shall seek input from BP
Products’ authorized employee representative.

c. The PSM Expert shall produce to BP Products, pursuant to the
terms of this Agreement, his first audit report within six (6) months from the date of
retention by BP Products. Thereafter, the PSM Expert shall provide two semi-annual
progress reports and one final report (collectively, the “Safety Reports™). The final report
shall be submitted to BP Products two (2) years from the date BP Products retains the
PSM Expert. Each Safety Report shall include the deficiencies found and
recommendations for correction. These recommendations shall be prioritized to place

those recommendations first that address the most imminent hazards posed to personnel.
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Within ten days of BP Products’ receipt of a Safety Report, BP Products will provide the
Report to OSHA’s Houston South Area Office and to BP Products’ authorized employee
representative for review and comment. Should any Safety Report contain confidential
business information (“CBI""), BP Products will provide that portion of the Report only to
OSHA; BP Products will also provide that portion of the Report to any authorized
employee representative that has executed a confidentiality agreement with BP Products
in which the employee representative agrees not to disclose any CBI in the Report to
third parties. BP Products shall implement all feasible recommendations in the Safety
Reports. BP Products shall prepare and provide a copy of a statement of action to be
taken on the recommendations set forth in the Safety Report (“statement of action™) to
OSHA and the authorized employee representative within thirty days (30) of receipt of
the Safety Report. If BP Products determines not to implement any recommendation(s)
contained in the Safety Report, BP Products will state in detail in the statement of action
the reason(s) why the recc;mmendation will not be implemented and an indication of the
action(s) to be taken to deal with the stated issue, including measures BP Products will
employ to protect employees from the stated issue.

d. OSHA and the authorized employce representative shall have
fifteen (15) business days to respond to BP Products’ statement of action. In the event
OSHA and BP Products disagree, they will confer to resolve such disagreement within a
reasonable time after OSHA’s comments are received. The responsibility to confer
within a reasonable time does not waive BP Products’ right to file a petition for
modification under 29 CFR 1903.14a, nor does it waive BP Products’ obligations to

comply with the time periods and posting requirements provided in 29 CFR 1903.14a.
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2. Organizational Expert: BP Products agrees to retain an expert who is
qualified by education, experience and training in organizational communication,
organizational behavior, or organizational analysis (“Organizational Expert”). The
names and credentials of firms and their principals having this expertise that are under
consideration shall be provided to the OSHA office within sixty (60) days following the
execution of this Settlement Agreement. If OSHA does not concur in the retention of a
firm, BP Products shall continue the search until it locates a firm with whose retention
OSHA concurs. That firm shall be retained by BP Products within thirty (30) days
following OSHA'’s concurrence.

a. The Organizational Expert’s focus and recommendations should

address, at a minimum, the following concepts and desired results:

1. Concepts:
Management Commitment/Employee [avolvement;

Management commitment and employee involvement are
complementary. Management commitment provides the
motivating force and the resources for organizing and
controlling activities within an organization. In any
effective safety and health program, management regards
workers’ safety and health as a fundamental core value of
the organization and applies its commitment to safety and
health protection with as much vigor as to other
organizational purposes. Employee involvement provides
the means through which workers develop and/or express
their own commitment to safety and health protection, for
themselves and for their fellow workers.

2. Results;

(a).  State clearly a worksite policy on safe and healthful
work and working conditions so that all personnel with
responsibility at the site and personncl at cther locations
with responsibility for the sitc understand the priority of
safety and health protection in relation to other
organizational values.
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(b). Provide visible top management involvement in
developing and implementing the program, so that all will
understand that management is committed to establishing
safety and health as a core value of all company operations.

(c). Strive to develop a process with represented
organized labor, such as the Triangle of Prevention System
(“TOPS Program™) or the Safety Training Operations
Maintenance Process Program (“STOMP Program”), to
encourage employee involvement in the structure and
operation of the program and in decisions that affect their
safety and health.

(d). Provide adequate authority and resources to
responsible parties, so that assigned responsibilities can be
met.

(e). Hold managers, supervisors, and employees directly
accountable for meeting their safety and health
responsibilities, so that essential tasks will be performed.

b. The Organizational Expert will provide a written interim and final

assessment of the communication within BP Products’ Refinery with respect to safety
and safety commitment (collectively the “Organizational Reports™). The Organizational
Reports shall be submitted to BP Products at six months and af one (1) year from the date
this Settlement Agreement is executed if the Organizational Expert has been previously
retained by BP Products or, if that is not the case, from the date BP Products retains the
Organizational Expert. The Organizational Reports will include commurnication within
and between the following groups: management employees, supervisors, authorized
employee representatives and non-management employees, and will assess the impact of
the communication on the implementation of safety practices and procedurzs. Within ten
days of BP Products’ receipt of an Organizational Report, it shall provide that Report to
OSHA’s Houston South Area Office and to BP Products’ authorized employee

representative for their review and comment. Should any Organizational Report contain




Caéindd7:0r-@048M 34D amouerart3@Ra-1  iestim TXED an@B2LAEPadageod 4 40
Case 4:07-cr-00434  Document 132-4 _ Filed in TXSD on 05/21/2009 . Page 7 of 18—

CBI, BP Products will provide that portion of the Report only to OSHA; BP Products will
also provide that portion of the Report to any authorized employee representative that has
executed a confidentiality agreement with BP Products in which the employee
representative agrees not to disclose any CBI in the Report to third parties.

c. BP Products will implement all feasible recommendations in the
Organizational Reports. BP Products shall prepare and provide a copy of 2 statement of
action to be taken on the recomrmendations sct forth in the Organizational Report
(“statement of action”). In the event BP Products determines not to implement any
recommendation(s) contained in the Organizational Report, BP Products will detail in the
statement of action the reason(s) why the recommendation is not to be implemented and
an indication of the action(s) to be taken to deal with the stated issue. BP Products agrees
to provide a copy of the statement of action to the company’s authorized representative at
the same time OSHA is provided such statements. OSHA shall have fifteen (15) business
days to respond to BP Products’ statement of action. In the event OSHA and BP
Products disagrec over any actions being or not being taken as a result of the
recommendations, they will confer to resolve such disagreement within a reasonable time
afier OSHA’s comments are received. The responsibility to confer within a reasonable
time does not waive BP Products’ right to file a petition for modification under 29 CFR
1903.14a, nor does it waive BP Products’ obligations to comply with the tirae periods and
posting requirements provided in 29 CFR 1903.14a.

3. Safety and Health Training; BP Products shall ensure that all employees
(management and labor) and contractors (to the extent training and communication is

required for contractors by 29 CFR 1910.119) understand the hazards to which they may
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be exposed and how to prevent harm to themselves and others from exposure to these
hazards, so that employees accept and follow established safety and health protections,
including safe operating procedures.

a. So that supervisors will carry out their safety and health
responsibilities effectively, ensure that they understand those responsibilities and the
reasons for them.

b. Supervisors shall reinforce the employee training on the nature of
potential hazards in their work and on needed protective measures through continual
performance feedback and, if necessary, through enforcement of safe work practices.

4, Occupational Injuries and Ilinesscs Logs: Bvery six (6) months, beginning
six (6) months after the execution of this Agreement, for a total period of three (3) years,
BP Products agrees to submit to OSHA, and to BP Products’ authorized employee
representative, its Logs of Occupational Injuries and Illnesses (“OSHA 300 Logs”) and
all incident reports related to PSM issues that are required by 29 CFR 1910.119(m),
including near misses, Copies of reports provided pursuant to this paragraph (and any
questions regarding such notices) shall be directed to: Occupational Safety and Health
Administration, ¢/o Charles Williams, Area Director, Houston South Area Office, 17625
El Camino Real, Suite 400, Houston, Texas 77058, In addition, BP Products shall notify
OSHA’s Houston South Area Office of any accident or injury involving PSM and/or
Lock out/Tag out related issues at BP Products’ Refinery that results in an employee
losing work-time of one or more days during the three (3) year period following the date
this Settlement Agreement is executed. Further, BP Products agrees to permit OSHA

access to the workplace at BP’s Products’ Refinery to inspect and investigate any such
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accident or injury.

5. Enforcement of Agreement: BP Products agrees that the citations
incorporate the abatement measures set forth in Paragraphs numbered 1 through 4
(including subparagraphs) of this Settlement Agreement and that these measures are
required abatement of the cited conditions. BP Products waives its right fo contest the
Texas City Refinery citations and consents to the entry of a Final Order by the
Occupational Safety and Health Review Commission that incorporates the terms of this
Settlement Agreement, the citations, penalties, and abatement dates, The failure to
perform any measure required in this Agreement may be cited as a failure to abate under
Section 10(b) of the Occupational Safety and Health Act (the “Act™), 29 U.S.C. § 659(b).
BP Products agrees that this Settlement Agreement and its terms, including the abatement
measures set forth in Paragraphs 1 through 4 (including subparagraphs), shall be
enforceable under Section 11(b) of the Act, 29 U.S.C. § 660(b). BP Products agrees that
it will not oppose the filing of a petition for summary enforcement of this Agreement and
citations under Section 11(b) of the Act, 29 U.S.C. § 660(b). Nor will BP Products
oppose the entry of an order of enforcement in such a proceeding by the United States
Court of Appeals. Nothing in this agreement limits BP Products’ defenses and arguments
in an action for contempt or failure to abate (other than the argument that the provisions
of this Agreement are not required abatement).

6. Abatement: BP Products represents that hazardous conditicns are, or will
be, abated as follows:

a. The citation items listed below are related to the Isomerization

Unit (“ISOM unit™) itself and have been abated by the shutdown of the ISOM unit. If BP
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Products elects to restart the ISOM unit, BP Products will submit an abatement action
plan addressing these items to OSHA at the Houston South Area Office at least ninety
(90) days prior to restarting the ISOM unit. OSHA will then have thirty (30) days to
review the plan and make requests or modifications to the plan by submitting them to the
Texas City Refinery. BP Products will then have thirty (30) days to respond to OSHA's
requests or modifications and to discuss with OSHA any disagreements concerning the
requests or modifications. The responsibility to confer with OSHA does not waive BP
Products’ right to file a petition for modification under 29 CFR 1903.14a, nor does it
waive BP Products’ obligations to comply with the time periods and posting requirements
provided in 29 CFR 1903.14a.
e Inspection Number 308314640:
o (Citation 1, ftems 1, 2a, 2b, 2¢, 2d, 3, 4, 6, 7a, 7b, 8,9, 10, 11,
12and 13;

¢ Citation?2, Jtems 2,3,4,5,6,7, 8:

s (Citation 2, Items 10 through 39;

e Citation 2, Items 4] through 109;

b. The citation items related to the blowdown stack in the [SOM unit,
as listed below, are hereby abated by BP Products’ representation that the ISOM unit
blowdown stack system has been permanently removed from service, other than for use
required to de-inventory the ISOM process unit as part of the ongoing investigation by
governmental agencies. Deinventory will be done in a manner that avoids exposing

employees to hazards.

10
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s Inspection Number 308314640:
e (Citation 1, Item 5;
e Citation2 Items 1,40 and 111 through 115,

c. BP Products represents that the citation items listed below have
been abated as of the signing of this Agreement. Specifically, BP Products states that it
has moved the contractor trailers and the electrical equipment connected to and added on
to the contractor trailers, to a location a safe distance from any process units and other
hazards of the work site.

e Inspection Number 308314640:

o Citation 2, Ttems 117 through 134 and Items 147 through 301.

d. The items listed below will be deemed to be abated when BP
Products notifies OSHA of the completion of the work of the Organizational Expert and
the PSM Expert(s), as outlined previously in this Agreement. Each notice shall be
submitted within thirty (30) days of the completion of the experts® work.
* Inspection Number 308314640:

¢ Citation 2, Jtem 9;

» Abatement specified in Paragraphs 1, 2, 3 and 4 of this

Agreement.
e BP Products agrees that it will notify OSHA how it intends to

abate the items listed below in an abatement action plan to be submitied to OSHA,
pursuant to 29 CFR 1903.19(e), within sixty (60) days of the exccution of this
Agreement. OSHA will then have thirty (30) days to review the plan and make requests

or modifications to the plan by submitting them to the Texas City facility. BP will then

11
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have thirty (30) days to respond to OSHA's requests or medifications and to discuss with
OSHA any disagreements concerning the requests or modifications. The responsibility to
confer with OSHA does not waive BP Products’ right to file a petition for modification
under 29 CFR 1903.14a, nor does it waive BP Products’ obligations to comply with the
time periods and posting requirements provided in 29 CFR 1903.14a.

s Inspection Number 308314640:

o (Citation 2, Ite through 146.
» Inspection Number 308314988 (The Health Inspection):

» Citation 1, Items 1 through 9;

¢ Citation 2. Items ] through 2:
¢ Citation 3, Items ]a, 1band 2,

f The items addressed in this section 6(f) relate to the other
inspections at the Texas City Refinery listed below. To the extent such items are not
addressed in this Agreement or have not already been abated, BP Products agrees that it
will notify OSHA how it intends to abate the items listed below in an abatement action
plan to be submitted to OSHA, pursuant to 29 CFR 1903.19(e), within sixty (60) days of
the execution of this Agreement. OSHA will then have thirty (30) days to review the
plan and make requests or modifications to the plan by submitting them to the Texas City
Refinery. BP Products will then have thirty (30) days to respond to OSHA’s requests or
modifications and to discuss with OSHA any disagreements concerning the requests or
modi‘ﬁcations. The responsibility to confer with OSHA does not waive BP Products’
right to file a petition for modification under 29 CFR 1903.14a, nor does it waive BP

Products’ obligations to comply with the time periods and posting requirements provided

12
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in 29 CFR 1903.14a.

Under BP Products’ siting procedures, BP Products has examined the
location of all temporary and permanent occupied structures, in particular trailers and
satellite control rooms, in the Texas City Refinery, and will re-examine these structures
in compliance with the findings of the PSM Expert. Pursuant to its examination, BP
Products has either evacuated or removed all trailers within 500 feet of blowdowns and
flares, moved approximately 190 people from trailers to other buildings and has leased
offsite space for further movement of personnel. Additionally, as to the Satellite Control
Room (“Pump Room™) in the Fluid Catalyst Cracking Unit No. 1, BP Products has
relocated resident employees from that room to the Central Contro] Room. In the future,
BP Products will construct a substitute Satellite Control Room that is properly placed
pursuant to BP Products’ policies and procedures on the siting of permanent facilities.

Further, as part of the audit by the PSM expert, BP Products will address a
positive material identification program for its piping system and the use of safety
integrity levels (“SILs") in its PHAs.

] The other inspections: OSHA Inspection Nos, 308314632,
308316942, 308316322, 308316314, 308314996, 308315019, and 308316751,

7. Abatement Verification: BP Products will comply with all applicable
abatement verification provisions of 29 C.F.R. 1903.19, including but not limited to, all
certification, documentation, and posting requirements. Abaternent certification shall be
accomplished within 45 calendar days after the abatement dates specified in the OSHA-
approved abatement plan, by mailing a letter to Occupational Safety and Health

Administration, c/o Charles Williams, Area Director, Occupational Safety and Health

13
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Administration, Houston South Area Office, stating that abatement has been completed,
the date and method of abatement, and that affected employees and their representatives
have been informed, in writing, of the abatement. Any required abatement
documentation shall be submitted along with the abatement certification.

8. Abaternent Monitoring: BP Products shall permit OSHA, including its

experts, to have access to the workplace at BP Products’ Refinery subsequent to the dates
fixed for abatement for the specific and limited putpose of determining if the conditions
described in the citations and this Agreement have been corre'cted. BP Products also
agrees to allow OSHA (including its experts) access to the Texas City Refinery to
determine progress and compliance with this Agreement. Any experts retained by OSHA
to assist in the monitoring effort shall execute a confidentiality agreement which prohibits
such experts from disclosing to third parties any information related to the operation of
the Texas City Refinery learned in connection with the monitoring. OSHA: shall provide
such confidentiality agreement(s) to BP Products prior to any such expert’s entry onlo the
Texas City Refinery. Nothing in this Agreement shall be construed as limiting OSHA’s
authority to conduct any type of inspection authorized by the Act.

9. Settlement Payment: BP Products shall pay the total penalty of
$21,361,500.00 within forty five (45) days after the date this Settlement Agreement is
executed. BP Products shall tender payment to: U.S. Department of Labor, Occubational
Safety and Health Administration, ¢/o Charles Williams, Area Director, Houston South
Area Office, 17625 El Camino Real, Suite 400, Houston, Texas 77058. The check shall
be made payable to “U. S. Department of Labor - OSHA."”

10.  Compliance with OSH Act: BP Products shall comply with the

14
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Occupational Safety and Health Act.
11, Authorized Employee Representative(s): BP Products certifies that the

names and addresses of all anthorized employee representatives of affected employees

are; Joe Bilancich, Chairman, United Steelworkers of America, 2327 Texas Avenue,

Texas City, Texas 77590-8341, 12, No Other Authorized Employee Representative(s):

BP Products further certifies that there are no other unions representing affected

employees except those set forth above.

13.  Service on Authorized Employee Representative(s): OSHA certifies that

service of the fully executed Settlement Agreement was made on the authorized

employec representative(s) on the aA day of 5??9 + em [?é-"V , 20085.

14.  Non-Admissions: Neither this Settlement Agreement nor BP Products’
consent to entry of a final order by the Commission pursuant to this Agreement
constitutes any admission by BP Products, its parents, subsidiaries, affiliates,
representatives, agents, officers, directors, or employees (the “BP Products Parties”) of
violation of the Occupational Safety and Health Act (“OSH Act”) or regulations or
standards promulgated there under. Neither this Seftlement Agreement nor the Texas
City Refinery citations, related reports or any order entered pursuant to this Agreement
(collectively, the “Enforcement Documents™) is intended to be offered, used or admitted
in evidence against any BP Products Parties in any proceeding or litigation, except for
proccedings and matters brought by the United States Government. This does not
preciude any BP Products Party from arguing the admissibility or non-admissibility of the
Enforcement Documents under applicable rules of evidence in any subsequent

proceedings, other than in proceedings brought by the Secretary of Labor io enforce this

15
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Agreement. BP Products is entering into this Agreement without any prejudice to the BP

- Products Parties’ rights to raise any defense or argument in any future or pending cases,
proceeding, or litigation. The BP Products Parties retain the right to assert in any
subsequent action or proceeding that any future existing conditions identical or similar to
those alleged in the Texas City Refinery citations do not violate the Occupational Safety
and Health Act or any standard promulgated there under. By BP Products’ entry into this
Agreement, the BP Products Parties do not admit, and in fact specifically deny, the truth
of any alleged facts, any of the characterizations of BP Products Parties' alleged conduct
or any of the conclusions set forth in the Texas City Refinery citations or amended
citations issued in this matter, The parties acknowledge that the agreements, statements,
stipulations, and actions herein are made solely for the purpose of settling this matter
economically and without litigatioﬁ or further expense.

15.  Compliance with this Agreement: The parties agree that OSHA reserves
the right to take appropriate action in the event it deems BP Products has not
appropriately complied wx'th this Agreement in good faith.

16.  Resolution of Other OSHA Inspections: Since the abatement contained in
this Agreement is extensive and Refinery-wide, this Agreement resolves all pending
issues in OSHA Inspection Nos. 308314640, 308314988, 308314632, 308316942,
308316322, 308316314, 308314996, 308315019 and 308316751.

17 Costs: Each party agrees to pay its own attorney’s fees, costs, and other
expenses incurred by such party in connection with any stage of the above-referenced
proceeding including, but not limited to, attorney’s fees which may be available under the

Equal Access to Justice Act, as amended.

16
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18.  Expiration: This Agreement shall expire four years from the date of
execution of this Agreement or 45 days after BP Products certifies that it has completed

the abatement actions required by Paragraphs 1-6 and 7, whichever is earlier.

19.  Notice_or Communication to_Texas City Refinery: When notice or

communication to the Texas City Refinery is required herein, such notification will be
accomplished by notifying all of the following:

Pat Gower

Refining Vice-President, U.S. Region
BP Products North America Inc.
Naperville Complex

150 West Warrenville Road

Mail Station 605-1E

Naperville, IL 60563

James Pickett

BP Legal Department
BP America Inc.

Mail Code 4 West
4101 Winfield Road
Warrenville, IL 60555

Paul Kaufman

HSSE Compliance Manager, Texas City Refinery

BP Products North America Inc.

2401 5th Avenye South

P. Q. Box 401

Mail Code NOB-4A

Texas City, TX 77590-0401
Should there be a change in the person(s) occupying the above positions during the term
of this Agreement, BP Products will provide OSHA with the name of the new person.

20.  Force Majeure: No BP Products Party shall be sanctioned or otherwise

held liable for any failure to perform the obligations in connection with any actions

described in this Agreement, if such failure results from any act of God, riot, war, civil

unrest, terrorism, hutricane, flood, earthquake or other cause beyond BP Products Party’s

17
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control. Nothing in this Agreement shall be construed as any type of limitation of
OSHA’s authority or ability to conduct any type of inspection authorized by the Act.

21.  Construction: The headings in this Agreement are for convenience and
are not intended to affect construction or interpretation. The plural includes the singular
and the singular includes the plural; “and” and “or” are each used both conjunctively and
disjunctively; “any” ang “all” each mean “any and all”; “each” and “every” each mean

“each and every”; and “including” and “includes” are each “without limitation.”

Respectfully submitted,

BP PRODUCTS NORTH AMERICA INC. UNITED STATES DEPARTMENT OF
LABOR, OCCUPATIONAL SAFETY AND

HEALTH ADMINISTRATION

BY: BY:

7
N QN
PATRICK E. GOWER B. MILES, JR. v
Refining Vice-President, U. S. Region SHA Regional Administrator, Region VI
Signed this 272 “A day of Signed this R - day of
_Segtembesr , 2005. _5:1%(_%&& __, 2005,
BP Products North America, Inc. U. S. Department of Labor
Naperville Complex Occupational Safety & Health Administration
150 West Warrenville Road Region VI Office
Maijl Station 605-1E 525 S. Griffin Street, Suite 602
Naperville, llinois 60563 Dallas, Texas 75202
Authorized Representative of Respondent. Representative for OSHA.

18
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Catoruiels, Chief Glerk

Teocas Commitsion on Envirnmmant) Quality
IN THE MATTER OF AN § BEFORE THE
ENFORCEMENT ACTION §
CONCERNING §
BP PRODUCTS NORTH AMERICA § TEXAS COMMISSTON ON
INC. §
RN102335077 & ENVIRONMENTAL QUALITY
AGREED ORDER

DOCKET NO, 2005-0224-AIR-E

At its M‘AY 3 1 2006 agenda, the Texas Commission on Envirormental Guality ("the
Commission™ or "TCEQ") considered this agreement of the partics, resolving an enforcemsmt action
regarding BP Products North Americs, Bic. ("BP Produets™) under the suthority of TEX. HEALTH & SAFETY
CopE ch. 382 and TEX. WATER CODE ¢h. 7, The Executive Directar of the TCEQ, through the Enforcement
Division, and BP Products presented this agreement to the Cormission.

BP Products understands that it has certain procedural rights at certain peiats in the enforcement
pracess, including, but not limited to, the right to formal notice of violations, notice of 2n evidentiary hearing,
the right to an evidentiary hearing, and a right to appeal. By entering into this Agreed Order, BP Products

* agrees to waive all notice and procedwra! rights.

It 19 further understood and agreed thet this Order represents the complete and fully-integrated
sctilement of the parties, The provisions of this Agreed Order are deemed scverable and, if a court of
competent jurisdiction or other appropriate authority deems any provision of this Agrved Order
uncnforcenble, the remaining provisions shall be valid and enforceable. The duties and respemsibilities
imposed by this Agreed Order are binding upon BP Products.

The Commiission makes the following Findings of Fact and Conclusions of Law:

L FINDINGS OF FACT

1, BP Produsts owns and operates 2 petroleum refinery located at 2401 Fifth Avenue South, Texas
City, Galveston County, Texas (the “Plant”).

2, The Plant consists of one of more sources as defined in TEX, HEALTH & SAFETY CODE
§ 382.003(12).

3, Dhring an investigation on October 20, 2004, TCEQ staff documented that BP Products failed to
comply with the following permitted emission limits for the Resid Hydrotreating Unit (“RHU") 450
Resctor Train {Emission Point Number (“EPN™) 501, Incident 42479): Sulfur dioxide (80,

2 GOVERNMENT
EXHIBIT
3
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¢mission limit of 0.20 pounds per hour (“)os/hr™), nitrogen oxide (*NOx™) emission Limit of 0.8¢
Tos/hir and earbon monoxide (*CO") emission limitof 0.11 [bahr. Since these emissions could have
been foreseen and avoided by good design, operation and maintenance, the cmissions do not meet
the demonstrations in 30 TEX. AOMIN, CODE § 101.222 and are not subjeet to an affirmative defense
unider 30 TEX. ADMMN. CoDE § 101.222(b)X1-11). Froission Lirnits were exceoded as specified in the
table below.

4. During an investigation on October 20, 2004, TCEQ staff documented that BP Produsts failed to
comply with the following permitted emission hmits for the RHU 200 Reactor Train (EPN 501,
incident 43416); SO, emission Limdt of 0.20 [ba/hr, NOx emission lirnit of 0.80 Tha/hr and CO
emission limit 0f0.11 Ibs/hr. Since these emissions could have been foreseen and svoided by good
design, operation and mantcnange, the emissions do not meet the demonstrations in 30 TEX. ADMIN,
CODE § 101.222 aud are not subject to an affirmative defense under 30 TEX. ADMIN, CODE
§ 101.222¢(b)(1-11). Emission limits were exceeded as specified m the tabls below.

S. During an investigation on October 20, 2004, TCEQ staff documemed that BP Products failed to
comply with the following permitted emission limits for the RHU 200 Reactor Train (EPN 501,
Incident 42576): SO, emission limit of 0.20 Tos/lr, NOx etmission limit of 0.80 1bs/kr and CO
emission limit of 0.11 Ibe/hr. Since these emissions ¢ould have been foreseen and avoided by good
design, pperation and maintenance, the emiggions donot meet (he dernonstrations in 30 TEX. ADMIN.
CoDE § 101.222 and arc not subject to an aflirmative defense under 30 TEX, ADMIN, CODE
§ 101.222(b)(1-11). Emission limits were exceeded a8 specified in the table below,

€. During an investigation on Ocober 20, 2004, TCEQ stafl documented that BP Products failed to
comply with the following pexmiitted emission limits for the RHU 200 Reactor Train (EPN 501,
Incident 42415): SO, emission limit of 0.20 lbs/hr, NOx emission limit of 0.80 Ibs/hr and CO
emission lirmit of 0.11 ibs/he. Since these emissions could have been forescen and avoided by good
design, operation and meintenance, the emissians do not meet the demonsirations in 30 TEX. ADMIN.
CoDE § 101.222 and arc not subject to an affirmative defense under 30 TEX, ADMIN, CODE
$ 101.222(0)(1-11). Emission limits were excesded 88 specified in the table helow,

7. During an investigation on December 15, 2004, TCEQ stafT documentexd that BP Products failed to
comply with the following permitted emission limits for the RHU 300 Reactor Train (EFN 501,
Incident 44783). SO, emission limit of (.20 Tbe/hr, NOx emission limit of 0.80 Ibamr and CO
emission limit of 0.11 Ibe/hr, Since these emissions could have been foreseen and avoided by good
design, operation and maintenance, the emissions do not meet (he dernonstrations in 30 TEX. ADMIN.
CopE § 101.222 and are not subject to an affirmative defense under 30 TEX. AOMIN, CODE
§ 101.222(b)(1-11) Emission limits were exceoded 2 specified in the table below.

8. During an investigation on October 21, 2604, TCEQ staff documented that BP Products failed to
comply with the following permitted emission limits for the Sulfur Recovery Unit ("SRU™) (BPN
384, Iicident 42573): SO, emission limitof 161.9 [bs/hr 20d opacity of zero. Sinee these emissions
could have been foreseen and avoided by good design, operation end maintenance, the emissions do
not meet the demonstrations in 30 TEX, ADMIN. CoDE § 101,222 and are pot subject to an affirmative
defense under 3¢ TEX. ADMIN. CODE § 101.222(b)(1-11). Emission limits were exceeded as
specified in the table below.
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9. During an investigation on October 21, 2004, TCEQ staff documented that B Products failed 1o
comply with the following permitted emission litnits for the SRU (EPN 384, Incident 42484): SO,
emission limit of 161.9 1bs/hr and apacity of Zero. Since these emissions could have been foreseen
and avoided by good design, operation and maintensnce, the emisxions do not meet the
demonstrations jn 30 TEX. ADMIN. CODE § 101.222 and are not subjeot to an affirmative defense
under 30 TEX. ADMIN. O0DE § 101.222(bX1~11). Emission limits were cxcecded as specified in the
table below.

10.  During an investigation on October 20, 2004, TCEQ staff documented that BF Products failed to
camply with the following permitted emission limits for the SRU (EPN 384, Incident 43704): 8O,
eumission licnit of 161.9 1bs/ir and opacity of zero, Since these emiseions could have been foreseen
and avoided by good design, operation gnd maintenance, the emissions do not meet the
demonstrations in 30 Tex. ADMIN, CODE § 101.222 and are nat subject to an affirmative defenge
under 30°TEX. ADMIN.CODE § 101 222(b)X(1+11). Etnission Fimits were cxceeded as specified in the
table below.,

11.  During an imnvestigation on October 21, 2004, TCEQ staff dooumented that BP Products failed to
comply with the following permitied emission limmits for the SRU (EPN 384, Incident 42429): SO,
emission limit of 161.9 be/hr and opacity of zzro. Since these emissions could have beeg foreseen
and avoided by good design, operation and rmintenance, the emissions do not meet the
demonstretions in 30 TEx. ADMIN. CODE § 101.222 and are not Subject to an sffirmative defense
under 30TEX. ADMIN, CODE § 101.222(b)(1-11). Emission limits were exceeded as; gpecified in the
table below.

12 During an investigation on August 4, 2004, TCEQ siaff documented that BF Products failed to
comply with the following permitied emissian limits for the Caker Resid De-Asphalting Unit and
Cooling Tower (EPN 412, Incident 26814). Volatic organic compounds (“VOC™) endssion it
of 0.01 lba/hr. Since thesc emissions ¢could have been forescen and avoided by good design,
operation and maintenance, the emtissions do not meet the demanstrations in 30 TEX. ADMeN, Cong
§ 101.222 and are not subject to an affimmative defense under 30 TEX, ADMIN. CODE
§ 101.222(b)(1-11). Emigsion limits were exceeded us specified in the table below,

13.  During an investigation on Decemnber 22, 2004, TCEQ staif documented thet BP Praducts fziled to
comply with the following permutted emission limits for the Ultracracker Flare (EPN 351, Incident
46092): NOx emiasion [imit of 1.76 Ibs/br and SO, emission limit of zero and for the Ultraformer
Uit (EPN F-160, Incident 46044), VOC emission limitof21.95 Ibs/hr, Sincs these emissions could
heve been foreseen and avoided by good design, operation and maintenence, the emissions do not
mect the demonstrations in 30 TEX. ADMIN. CoDE § 101.222 and are not subject to an affirmative
defense under 30 TEx. AbMIN. CODE § 101.222(b)(1-11). Emission limits were cxceeded as
specificd in the table below.,

14. During an investigation on June 8, 2004, TCEQ staff docurnented that BP Products failed to comply
with the following permitted erdssion limits far the Fluid Catalytic Cracking Unit (EPN 334,
Incident 15795): VOC emission limit of 55 lbs/hr. Since these crissions could have been foreseen
and gvoided by good design, operation and maintenance, the emissions do not meet the
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demanstrations in 30 TEX. ADMIN. CODE § 101.222 and are not subject o an affirmative defense
under 30 TEX. ADMIN, CODE§ 101.222(b)(1-11). Ennission limits were exceeded &5 specified in the
table below.

15.  During an mvestigation an Jime 8, 2004, TCEQ staff documented that BP Products failed to comply
with the following permitted emission limits for the Fluid Catalytic Cracking Unit (EPN 321,
Incident 15810): VOC emission limit of §5 Ibs/hr. Since these emissions could have been foreseen
and svoided by good design, operstion and maintenance, the emissions do not meet the
demonstrations in 30 Tex. ApMiN, CODE § 101.222 and are not subject to an affirmative defenze
under 30 TEX. ADMIN. CODE § 101.22Xb)(1-11). Emisston limits were exceeded as specified in the
table below,

16. During sn investigation on August 4, 2004, TCEQ staff documentzed that BP Products failed to
comply with the following permitted emission limits for the Ultracracker Unit (EPN'F-200), Incident
33000): VOC emission limit of 5.48 los/hr. Since these emissions could have boen foreseen and
aveided by good design, operation and maintenance, the emissions do not meet the demonstrations
in 30 TRX. ADMIN. CODE § 101.222 and are not subject to an affirmative defense under 30 TEX.
ADMIN, Cope § 101.222()(1-11). Emission limits were exceeded as specified in the table below.

17. During an inrvestigation on June 7, 2004, TCEQ staff docomented that BP Products failed to comply
with tha following penmitted emission limits for the Aromatics Recovery Unit 2 (12PN 611, Incident
38814): VOC ernissiom limit 0£0.36 Ioa/hr. Sinco the final notification for this shutdown event was
not submitted to the TCEQ in a timely manner, the emistions do not meet the demanstrations in 30
TEX. ADMIN. CODE § 101.222 and are nat subject to an affirmative defense under 30 TEX. ADMIN.
CopE § 101.222(b)(1-11). Emission limits were excecded as specified in the table below.

EMISSION PARAMETER
VOCs | SO, |NOx| CO |Opacity]| Incident | Emistion | Date

Events

Period
EPN No. Ibs the Tbs thy % No. hre:min | mm/ddlyy
501 1,783 [ 21 225 42479 0:41 07/09/04
501 8,452 18 43416 24:49 D7/26104
501 7,076 | 84 | 897 42576 4:19 0712/04
501 3734 | 45 | 473 42415 0;30 07/08/04
501 3217 | 25 | 246 44783 10:11 08/18/04
384 9,475 80 42573 22:50 | 0712/04
E 8,712 100 42484 18:18 | 07/10/04
4 1,557 100 43704 5:59 07/31/04
384 9,704 85 42429 12:00 | 07/08/04
412 7,608 ' " 26814 247:00 | 082803
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3581 619 101 46092 10:50 09/13/04
3 3,188 18795 1:28 02/08/03
321 4,818 15810 1:07 Q2/08/03
F-200 3,124 33000 5:34 12/23/63
611 1,132 38814 24:00 05/11/04
F-160 1,707 46044 0:18 09/13/04

18. . During an investigation on Junc 7, 2004, TCEQ staff documented that BP Producty failed to timely
submit the finu} notification for a shutdown event, Specifically, & shutdown event accurred on May
11, 2004 in the Aromatics Recovery Unit 2 and BP Products failed to submit the final notification
no Jater than two weeks afier the end of the scheduled activity.

19, During an investigetion on August4, 2004, TCEQ staff documented that BP Products failed to notify
the TCEQ within 24 hours of an emissions event. Specifically, an emissions event occurred in the
Ultracking Unit, and BP Products did not submit notification until August 4, 2004,

20. During a record review on September 23, 2005, TCEQ staff documented that BP Products failed to
perform an applicability determination snd compliance review. The permit's Compliance Plan and
Schedule required the detennination and review be completed by December 31, 2004, and BP
Products has not yet complied,

21, During = record review on September 23, 2005, TCEQ staff documented thnt BP Froducts failed to
instal} monitoring equipment or obtain an alternate means of compliance. The permit's Compliance
Plan and Schedule requires the installation of monmitoring cquipment or alternate means of
complisnce for memitoring for flares and other combustion devices subject to New Source
Performance Standards by Deceamber 31, 2005, and BP Products reported gn September 20, 2005
that it cannot comply with this requirement before the due date,

22. During a record review on Scptember 23, 2005, TCEQ staff documented that BP Froducts failed to
submit & complete semiennual devigtion report. BP Products submitted the semiannual deviation
report for the period Desember 7, 2004 to June 6, 2005 without including the failuce to complete the
applicability determination and compliance review that was due December 31, 2004,

23, During an inveatigation on QOctober 13, 2003, TCEQ staff documented thai BP Products failed to
comply with permitted emissions limits. An ¢missions event occurred on February 8, 2003 when
the SRU wag over-pressurized and safety relief valves routed cmiissions to VWlare 381, SRU
Incinerator Stack 384, and Flare 383, Flare 383 emitted 46,520 lbe/hr of SO, over a period of 1.9
hours, SRU Incinerator Stack 384 emitted 205 Tbg/kr of SO, over 2 period of 10.6 hours, and Flare
381 emitted 7,693 Ioa/hr of SO, over 8 period of 11,8 hours. The permitted limits for SO, from those
ernission points are 0.3, 161.9, and O Ibs/hr, respectively. Because the emission event was
improperly reported, and additionally, could have been avoided by better operations and tasintetianice
prectices, the emissions do not meet the demonstrations in 30 TEX, ADMIN. CODE § 101,222 and are
not subject to an affirmative defense under 30 TEX. ADMIN, CODE § 101.222(b)(1-11).
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24.  During an investigation on Qctober 13, 2003, TCEQ staff documented that BF Products failed to
properly report an emissions event. BP Products submitted three final crndssions event reports for
an #missions event that occurred on February 8, 2003, but those reports failed to identify permit
number and ¢missions limits,

25.  Duringaninvestigation on May 4, 2005, TCEQ staff documented that BP Products failed to comply
with permitted emissions Jimits, During an emissions cvent that began on December 23, 2004, a
valve positionet in the Resid Bydrotreating Unit (FIN TCH-RHU) failed and the CFH/RHU Flare
(EPN 501) emitted 47.9 pounds per hour Iba/hr of SO, and 2.3 Jos/hr of OO over a 61.6 hour period,
while the permit limits are 0.20 Ibs/hr for SO, and 0.11 ba/hr for CO, Since these emissions could
have been avoided by good design, operation, and maintenance pructices, the emissions do not meet
the demonstrations in 30 TEX. ADMIN. CODE § 101.222 and are not subject to an affirmative defense
uander 30 Tex. ADMIN. CoDg § 101.222)(1-11).

26.  Duringarecord review on July 25, 2005, TCEQ staff documented that BP Products failed to comply
with permitted emissions lamits. During an emiasions event on January 14, 2005, a gas stream with
2 high hydrogen sulfide content wes routed to the CRP 11 Flare (EPN TCH-RHU) in the Cat Feed
Hydrotreater Unit in arder to keep the flare lit during an1 outage of gas from the flare's normal source.
This resulted in the flare emitting 368 1bs/hr of SO, and 3.3 Iba/hr of CO over a 10 hour period,
while the perrmt timits are G.20 Tos/hr for SO, and 0.11 ibs/hr for CQ. Sivee these emissions could
have been avoided by better operations practicas, the emissions do not meet the demonstrations in
30TEX. ADMIN. CODE § 101.222 and are not subject to an affirmative defenge under 30TEX. ADMIN.
CopE § 101.222(b)(1-11).

27.  During & record review on June 2, 2005, TCEQ staff documented that BP Products fajled to comply
with permitted emissions limits. During an emissions évent on September 25, 2004, the CFH/RHU
Flare (EPN 501} in the Resid Hydrotreating Unit emitted 1,120 bs/tr of SQ, and 77 e/ of CO
over 2 5.35 hour period, while the permit limits are 0,20 ba/hr for SO, and 0.1 1 bs/hr for OO. Since
these emissions were not properly repotted, and additionally, oould have been avoided by better
maintenance practices, the &missions do not meet the demonstrations in 30 Tex, AoMIN, CODE
§ 101.222 and are not subject 0 an affinnmative defenst under 30 TEX. ADMIN. CODE
§ 101.222(b)(1-11).

28, During a record review on Juns 2, 2005, TCEQ staff documented that BP Products failed to submit
a complete errdssions event report. The initial report was submitted two hours and 57 minutes late,
and the final report did not include the permit nomber and authorized emissions limits.

29.  Dwing2record review on April §, 2005, TCEQ staff documenited that BP Products failed to comply
with permitted emissions limits. During an emissions event on December 13, 2004, bad wiring on
the 557] compressor caused the compressor 10 shutdown and emissions were routed to the CPR 11
Flare in the Resid Hydrotreating Unit. The flare emitted 1,332 lha of SO, over a 42 minute period,
while the permit limit is 0.20 lbs/tr. Since these emissiona could have been avoided by better
maintenance practices, the emissions do rot meet the demonstrationa in 30 TEX. ADMIN. CODE
§ 101.222 and arc not subject to an affirmative defense under 30 TeX. ApMIN. CODE
§ 101.222(b)(1-11).



Casend7:0r-@d48M 34 Damonerdnt3R2a-1  Fictim TXSED on@B2AAWIPadage a7 44 40
Case 4:07-cr-00434 Document 132-5  Filed in TXSD on 05/21/2009 Page 7 of 26

BP Products North America Ine.
DOCKET NO. 2005-0224-AIR-E
Page 7

30,  BP Products received natices of the violations on January 1,2005, January 2, 2005, Sanuzry 3, 2005,
January 4, 2005, January 5, 2005, January 9, 2005, on or about October 14, 2005, October 16, 2005,
July 22, 20035, July 23, 2005, and August 12, 2005, Additiona] violations were documenied during
& record review of self-reported violutions conducted on Sepietber 23, 2005,

31.  The Executive Direcior recognizes that BP Products has implemented the following corrective
measures st the Plant:

a3 On June 4, 2004, submitted tha final notification for shutdown event (Incident 38814);
b. On August 4, 2004, notificd the TCEQ of an cmissions event {Incident 33000%;

c. By April 19, 2003, provided additional emissions event report training and inspected and/ar
replaced components that contributed to the September 25, 2004 crnission cvent;

d. By April 18, 20035, established an additional step in fluare startup procedures designed to
prevent unpernmitted emissions of sulfur dioxide, as oocurred on Fanuary 14, 200S; and

e. OnJuly 13, 2005, revised Flexible Air Permit No. 47256 in order to inclucde emissions, such
as those that occurred on January 14, 2005, in 2 separate cmission cap for maintenance,
startups, and shutdowns.

I CONCLUSIONS OF LAW

1, BP Products is subject to the jurisdiction of the TCEQ pursuant to TEX. WATER CODE § 7,002, TEX.
HEALTH & SAFETY CODE ch. 382, an¢ the rules of the Comnigsion.

2. Asevidenced by Finding of Fact No. 3, BP Products failed to ¢otnply with permitied emission limits
for the RHU 400 Reactor Train (EPN 501), in violation of 30 TEX. ADMIN, CODE §§ 116.115(b)and
{¢) and 101203}, Permit No, 8810/PSD-TX-402M2, General Conditions F end G and Special
Caondition No, 1, and TEX, HEALTH & SAFETY CoDE § 382.085(b).

3, As cvidenced by Finding of Fact No. 4, BP Products failed to comply with permitted emission imits
for the RHU 204 Reactar Train (EPN 501), in violation of 30 TEX. ADMIN. CoDEB §§ 116.115() and
{c) and 101.20(3), Permit No. 8810/PSD-TX-402M2, General Conditions F and G and Special
Condition No. 1, and TEX, HEAUTH & SAFETY CODE § 382.085(b).

4, As evidenced by Finding of Fact No. 5, BP Products failed to comply with permitied emission limits
for the REFJ 200 Reactor Train (EPN 561), in violation of 30 TEX. ADMIN, CODE §§ 116.115{b) end
(¢) and 101.20(3), Permit No. 8810/PSD-TX-402M2, Goneral Conditions F and G and Special
Condition No. 1, and TEX. HEALTH & SAFETY CODE § 382.085(b).

5. As evidenced by Finding of Fact No. 6, BP Products failed to comply with permitied cmission limits
for the REU 200 Reactor Train (EPN 501), in violation of 30 TEX. ADMIN. CODB §§ 116.115(b)and
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() end 101.20(3), Permit No, 8810/PSD-TX-402M2, General Conditions F and G and Special
Condition No. 1, and TEX. HEALTH & SAFETY CODE § 382.085(b).

6, As evidenced by Finding of Fact No. 7, BP Products failad to comply with permittid emission limits
for the RHU 300 Reactor Train (EPN $01), in violation of 30 TEX, ADMIN. CODE §§ 116.115(b) and
(c) and 101.20(3), Permit No. 8810/PSD-TX-402M2, Genernl Conditions F and & and Special
Condition No. 1, and TEX. HEALTH & SAFETY CODE § 382.085(b).

7. Asevidenced by Finding of Faot No. 8, BP Produsts failed w comply with permittsd emisgion limits
far the SRU (EPN 384), in violation of 30 TEX. ADMIN, COPE §§ 116.115(b) and (c),
111,111 (a)(1)(C) and 101.20(3), Permit No. 881 {/PSD-TX 402M2, General Conditions F and G and
Special Condition No. 1, and TEX. HEALTH & SAFETY CODE § 382.085(b).

8. As evidenced by Finding of Fact No. 9, BP Products failed to cotnply with permitted emigsion limits
for the SRU (EPN 384), in violation of 30 Tex. ADMIN. CODE §§ 116.115(b) and (c),
H LITI@)INC) and 101.20(3), Permit No. 8810/FSD-TX-402M2, Genieral Conditions F and G and-
Special Condition No. 1, and TeX. HEALTH & SAFETY CODE § 382.085(b).

9. As evidenced by Finding of Fact No. 19, BP Products failed to comply with permitted emissian
limits for the SRU (EPN 384), in violation of 30 TeX. ADMMN. CobE §§ 116.115(b) and (c),
111.211¢a)}{ 1 XC) and 101 20(3), Permit No. 8810/PSD-TX-402M2, Genera) Conditions F and G and
Specisl Condition No. 1, and TeX. HRALTH & SAFETY CODE § 382.085(b).

10.  As evidenced by Finding of Fact No. 11, BP Products failed to comply with pesmitted emission
limits for the SRU (EPN 384), in violation of 30 TEX. ADMIN. CoDE §§ 116.115(b} and {c),
11111 1@)(IXC)and 101.20(3), Permit No. 8810/PSD-TX-402M2, General Conditions Fand Gand
Special Condition No. 1, and TEX. HEALTH & SAFETY CODS § 382.085(b).

1. As evidenced by Fiuding of Fact No. 12, BP Products failed to comply with penmitted emissian
limits for the Coker Resid De-Asphalting Unit and Cooling Tower (EPN 412), in violstion of 30
TeX. ADMIN, CopE § 116.115(b) and {(c), Permit No, 20982, General Condition G and Special
Condition No. 1, and Tex. HEALTH & SAFETY CODE § 382.085(b).

12.  As evidenced by Finding of Fact No. 13, BP Products failed to comply with permitted emission
Hmits for the Ultracracker Flare (EFN 351) and the Ultraformer Unit (EPN F-150), in violation of
30 Tex. ADMIN. CODE § 116.115(b) and (c), Permit No, 2610, Genera! Conditions F and G and
Special Condition No. 1, and TEX. HEALTH & SAFETY CODE § 382.085(b).

13, As evidenced by Fimding of Fact No. 14, BP Products feiled to comply with permitted emissian
limits for the Fluéd Catalytic Cracking Unit (EPN 134), in violation of 30 TeEX. ADMm. CODE
§ 116.115(b) and (¢), Permit No. 18707, General Conditions F and G and Special Condition No. 1,
and TEX. HRALYH & SAFETY CODE § 382.085(b).

4. As evidenced by Finding of Fact No, 15, BP Products failed to comply with permmtted emission
limits for the Fluid Catalytic Cracking Unit (EPN 321), in violation of 30 TEX. ADMIN. Cape
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§ 116.115(b) and (¢}, Permit No. 18707, General Conditions F and G and Specie) Condition No. 1,
and TEX. HEALTH & SAFETY CODE § 382.085(b).

15, As evidenced by Finding of Fact No. 16, BP Products failod to comply with permitted emission
limits for Flare # 3 (EPN F-200) in the Ultraclkrucker Unit, in viclaton of 30 TEX. ADNIN. CODE
§ 116,115(b) and (¢c), Permit No. 2609, General Conditions F and G and Special Condition No, 1,
and TEX. HEALTH & SAFETY CODE § 382.085(b).

16. As evidenced by Finding of Fact No. 17, BP Products failed to comply with permitted emission
limibs for the Arvmatics Recovery Unit (EPN 611), in violation of 30 TEx. ApMmN. Cope
§ 116.115() and (¢), Permit No. 2612, General Condition F and Special Cendition No. 1, and TEX.
HEALTH & SAFETY CoDE § 182.085(b).

17. As evidenced by Finding of Fact No. 18, BP Products fuiled to timely submit the final aotification
far a shutdown event, in violation of 30 TEx. AbMIN. CoDE § 101.211{c) and TeEX. HEALTH &
SAFETY CODE § 382.085(b).

18.  Asevidenced by Finding of Fact No. 19, BP Products failed to notify the TCEQ within 24 hours of
an emissions cvent, in violation of 30 TEX. ADMIN, CODE § 101.201(aX1)(B) and (2)(G) and TEX,
HEALTH & SAFETY CODE § 382.085(b).

19. As evidenced by Finding of Fact No. 20, BP Producis failed to perform an applicability
determination and compliance review, in violation of 30 TEX. ADMIN, CODE §§ 122.142(a) and
122,143(4) and Federal Operating Permit (“FOP”) No. (1541, Compliance Plan and Schedule, and
TEX. HBALTH & SAFBTY CODE § 352.085(b).

20. Ag evidenced by Fiding of Fact No. 21, BP Products- failed to install monitoring equipment or
obtain an alternate means of compliance, in violation of 30 TEX. ADMIN. CODE §§ 122.142(a) ard
122.143(4), FOP No. 01541, Complimnce Pian and Schedule, and TEX, HEALTH & SAFETY CODE
§ 382.085(b).

21, As gvidenced by Finding of Fact No, 22, BP Productz failed to submit 8 completz semiannual
deviation report, n violation of 30 TEX. ADMIN. CODE § 122.145(2)(A), FOP Ne. 01541, General
Terms and Conditiong, and TeX. HEALTH & SAFETY CODE § 382.085(b).

22, As evidenced by Finding of Fact No. 23, failed to comply with permitted emission limits for Flare
381, SRU Incinerator Stack 384, und Flare 383, in violation of 30 TEX. ADMIN. CODE §§ 116.115
(¢) and 101.20(3), Permit No. 88 10/PSD-TX-402M2, Special Condition No. 1, and Tex. HEALTH
& SAPETY CODE § 382,085(b).

23.  Asevidenced by Pinding of Pact No. 24, failed to properly report an emissions event that occurred
on Fetwuary 8, 2003, in violation of 30 TEX. ADMIN, CODE § 101.201(b)(8) and TEX. HEALTH &
SareTY CODE § 382.085(b).
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24.  Asevidenoed by Finding of Fuct No. 25, failed to comply with permitted emission limits for the
CFH/RHU Flare, in viokation of 30 TEX. ADMIN. CopE §§ 116.115(c) and 101.20(3), Permit No.
8810/PSD-TX-402M2, Specia! Condition No. 1, and TEX, HEALTH & SAFETY CoDE § 382.085(b).

25.  Asevidenced by Finding of Fact No. 26, failed to comply with permitied emission limits for the CRP
T Flare, in violation of 3¢ Tex. AOMIN, CODE §§ 116.115(c) and 101.20(3), Permit No, §810/PSD-
TX-402M2, Specia) Candition No. 1, snd TEX. HEALTH & SAFETY CODE § 382.085(b).

26. As evidenced by Finding of Fact No. 27, failed to comply with permitted emission limits for the
CFH/RBU Flare, in vielation of 30 TEX. ADMIN. COBE §§ 116.115(c) and 101.20(3), Pecrnit No,
3810/PSD-TX-402M2, Speciat Condition No. 1, and TEX. HEALTH & SAFETY CODE § 382.085(b).

27. As evidenced by Finding of Fact No, 28, failed 1o submiit a complete emissions event report for an
emissions event that ocowrred on September 25, 2004, in violation of 30 TEX. ADMIN, CODE
§ 101.201(s)(1)(B) and 101.201(b){8) and Tex. HEALTH & SAFETY CODE § 382,085(b).

28. Asevidenced by Finding of Fact No. 29, failed to comply with permitted emsssiorn Limits for the CPR
If Flare, in violation of 30 TEX. ADMIN. CODE §§ 116.115(c) and 101.20(3), Perit No. 8810/PSD-
TX-402M2, Special Condition No. 1, and TEX. HEALTH & SAFETY COLE § 382.085(b).

29.  Pursnantto TEX. WATERCaDE § 7.05 1, the Commission has the authority to assess an administyative
peaalty against BP Products for violations of the Texas Water Code and the Texas Health and Safety
Code within the Commission s jurisdiction; for violations of rules adopted undsr such statutes; or
for violations of orders or permits issued under such statutes.

30. An administrative penalty in the amount of Thres Hundred Thirty-Six Thousand Five thmdred Fifty-
Six Dollars ($336,556) is justified by the facts recited in this Agreed Order, and considered m light
of the factors set forth i TEX. WATER CODE § 7.053. BP Products has paid the Three Hundred
Thirty-Six Thousand Five Hundred Fifty-Six Dollar {$336,556) adminixtrative penalty.

HI. ORDERING PROVISIONS

NOW, THEREFORE, THE TEX AS COMMISSION ON ENVIRONMENTAL QUALITY ORDERS
that:

L BP Products is azsegged an administrative pensliy in the amount of Three Hundred Thirty-Six
Thousand Five Hundred FiRy-Six Dollars ($336,555), as set forth in Section [1, Faragraph 30 above,
for violations of TCEQ rules &nd state statutes. The imposition of this adrninistrative penalty and
BP Products’ corapliance with all the terms and conditions set forth in this Agreed Order completely
resolve the violations set forth by this Agreed Order in this action. However, the Commission shall
no1 be constrained in any manner from requiring corrective actions or penalties for other vialatinns
that are not raised here. Administrative penalty payments shall be made psyable to "TCEQ" and
shall be sent with the notation "Re: BP Products North America Inc., Docket No. 2005-0224-AR-E”

to:
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Financial Administration Division, Revenues Section
Attention: Cashier’s Office, MC 214

Texas Commission on Environmental Quality

P.O. Box 13088

Austin, Texas 78711-3088

' Immediately after the ¢ffective date of this Agreed Order, until the date on which BP Products
submits its last certification of corpliance as required by Ordering Provisions No. 4.a. of this
section, BP Products shall be liable ta the Commigsion for stipulated penaltics for each calendar day
during which BP Products fails to comply with any deadline in Ordering Provisions No. 4. The
amount of the stipulated penalty will be 310,000 per day for each day, or part ¢f a duy, that
deadime is exceeded. Deadline exceedances to which this Paragzaph spplies sheli not (1) be the
subject of 1 notice of violation; or (2) be treated as violations under 30 TEX. ADMIN, ConE Chapter
60.

3. Within 30 days after the end of cach calendar quarter for which stipulated penalties are duc, BP
Products shall send to TCEL the stipulated penaities due for that quarter. The stipulated penalties
shall be made paysble to “TCEQ” and shall be sent, by certified mail, return receipt requested, and
with the notation “Re; BP Products North America Inc., Docket Na. 2005-0224-AIR-E,” to the
address in Paragraph 1 of this scction. At the time payment is sent, a copy of the payment and a
reportconcerning the stipulated penalties shall be sent 1o the TCEQ regional office. Thereport shatl
include the total amount of the stipulated penalties due, the dates for which stipulatzd penaltics are
due.

4, It 18 further ordered that BP Products ghall undertake the following technical requirernents:

a Immediately after the effective date of this Agreed Order, BP Products shal) implement the
NSPS Subpart J Plan attached as Exhibit A, which is hereby incorporated into and made part
of this Agreed Order, anc:

i During the period before the deadline specified in Paragreph 7.(c) of the NSPS
Subpart J Flan, if BP Products submits a permit application W authorize the
conatruction, modification (ns that tetm is defined in 40 Code of Federsl
Regulations (“C.FR.™) § 60.2), reconstruction [as that term is defined or deseribed
in 40 C.F.R. §§ 60.15 and 60.100(c)), and operation of a flare or other combustion
device at the Plant that will combust one or move streams that previously were
vented to 4 blowdown stack at the Plant (“Blowdown Retirement Combustion
Devicc'"), BP Products shall refepence in its permit application(s) this Agreed Order,
and each such Blowdown Retirement Combustion Device shall be comsidered an
“affacted facility” pursuant to NSPS Subpart J and shall be subject to the NSPS
Subpart J Plan ag if it were included in Exhibit A-1 thereto. BP shall certify
compliance with Subpart J for zach Blowdown Retirement Combustion Device no
later than 180 days after initia] startup of such device, except that if BP Products
elects to employ ¢ither of the compliance methods in Paragraphs 3(a) ar 3(b) of the
NSPS Subpert I Plan, BP Products shall not be required to certify corapliance to the
TCEQ with such complisnce method until 3 years after submission of the permit
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application for the Blowdown Retiremnent Combustion Device or until 5 years after
the effective date of this Agreed Order, whichever is sooner. I BP certifies
compliance with Subpart J within 180 days for a Blowdowr: Retirement Device,
then there is no need for the device 1o be subject to the NSPS Subpart J Plan. As
longas such Blowdown Retirement Combustion Devices are constructed, modified,
reconstructed, and operated in compliance with the requirements of this Agreed
Order and the NSPS Subpart J Plan, TCEQ shall consider their construction,
modification, reconstruction, and operation to be in compliance with NSPS Subpart
L

i. Nothing n this Agreed Order shall prevent the Executive Director from initiating
an enforcement action sgainst BP Products alleging that emissions from soy
Affected Combustion Device constitute an emizsians event, as that term is defined
in TEX. HEALTH & SAPeTY CODE § 382.0215(a)(1). Por cach trissions event from
an Affectad Combustion Devioe, BP shall comply with the vequirements of 3¢ TEX.
ApmnN, Copk § 101.201. In addition, following the effective date of the Agreed
Order, for each flaring cvent at an Affected Combustion Device or Blowdown
Retirement Combustion Device that involves the release of 500 ot roove pounds of
sulfur dioxide in a period of 24 hours (an “Acid Gas Flaring Event”), BP Products
ghal] prepare a detailed analysis (8 “flaring root cause report”) that scty forth the
root cause and all significant conmbuting causcs of that Acid Gas Fiaring Event,
to the extent daterminable, and undertakes an analysis of the messures, if any, that
ere gvailebls to reduce the likelihood of s recurrence of the incident resuiting from
the same root cause or significant contributing cavses in the future. If two or more
Teasdnabie 4 Remalives exist to address therootcause, the anslysis shall discuss the
altematives, if any, thet are available, the probable effectiveness and cost of the
alternatives, and whether or not an outside congultant should be retsinzd to assist
in the analysis. Possible design, operation and maintemance changes shall be
evaluated. If BP Products concludes that oorrective action(s) is (are) required, the
flaring root cause repart shall inclikle a description of the action{s) and, if not
ulready completed, 3 schedule of its (theix) implementation, including propossd
commencement and completion dates. 1fBP Products cancludes corrective action
is not required, then the flaring root cause report shall explaim the basis for thas
conelusion. The flaging root cause report shal) be submitted within 30 days of the
flaring event, and BP Products may request an extension to the 30 day period for
good eause shown;

jil. Dwxing the period before the applicable deadline specified in Paragraph 7 of the
NSPS Subpart J Plan, the Executive Director agrees not to pursue enforcement
action aguinst BP Products alleging that any Affected Combustion Device does not
comply or has not complicd with NSPS Subpart J or seeking corrective action with
respect to NSPS Subpart J beyond or different from the requirements in the NSPS
Subpart ] Plan;

iv. After the termination of this Agreed Order, the Executive Director will not pursue
an enforcement action ageinst BP Products glleging that any of the Affected
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Combustion Devices for which BP Products has certified compliance with NSPS
Subpart J pursuant to the NSPS Subpart J Plan did not camply with NSPS Subpart
I before the applicable deadling specified in Paragraph 7 of the NEPS Subpart J
Plan or sccking comrective action with respect to NSPS Sybpan J to address
violations alleged to have occurred before the spplicable deadline specified in
Paragraph 7 of the NSPS Subpart J Plan, unless the Executive Direotor determines
that BP Praducts’ certification was not correct; and

v. The submittal of dosurnents required by Ordering Provision 4.g. shall be made to:

Air Permits Division, MC 162

Texas Commission on Environmental Quality
P.O. Box 13087

Augtin, Texas 78711-3087

b. Within 30 days after the effective date of this Agreed Order:

i bnplement improvement to designs, operations, and/or maintenance practices that
address the canses leading to the emissions events emmnerated in Findings of Fact
3 through 17, 23, 25, 26, tnd 29,

ji. In arder to correct the deficiencies noted in Findings of Fact 24, submit corrected
emissions event reparts, in accordance with 30 TEX, ADMIN. Cang § 101.201(b)(R);

iii. In order to correct the deficiency noted in Findings of Fact 22, submit & revised
semiznnual Jevistion report, in accordance with 36 Tex, ADMMN. CoDs
§ 122.145(2A); and

iv. Subnit the reports required by Ordering Provisions 4.h.ii and 4.b iii. te:

Order Compliance Team

Enforcement Division, MC-149A

Texas Coumuission on Envirenmental Quality
P.O. Box 13087

Austin, Texas 7871(-3087

with a copy to:

Manager, Air Section

Houston Regianal Office

Texas Commisgion on Etvironmental Quality
5425 Polk Avenue, Suitc H

Houston. Texas 77023
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¢ Within 45 days after the effective date of this Agreed Order, submit written certification of
compliance with Crdering Provisions 4.b.;

d. Within 365 days after the effective date of this Agroed Order, above, submit written
certification of campliance that the Plan required by Exhibit A 5. has been submitied;

e. Within two years afler the Exhibit A 5. Plan submitial, submit written certification of

complisnce with Exhibit A 7.(a);

f. Within three years after the Exhibit A 5. Plan submittal, submit writien certification of
compliance with Exhibit A 7.(b);

g Within four years after the Exhibit A 5. Plan submittal, subimit writien certification of

compliance with Exhibit A 7.(c); ot in the alternative to the scheduling in Exhibit A 7;

h. Within three years after submittal of & perrnit application, or within five ycars after the
effective date of this Agreed Order, whichewer s earlier, pursuant to Ordering Provisian
4.a.i., submit written compliance with that Ordering Provision; and

i The certifications required by Ordering Pravisions 4.¢. thraugh 4.5. shall include detailed
supporting  documentstion including receipts, and/or other records to demonsirate
compliance, be notarized by a State of Texas Notary Public and include the following
certification language:

“I certify that under the penalty of law that ! have pexsonally examined and am farmiliar with
the information submitted and all attached dacuments, and that based on my inquiry of thase
individuals immediately responsible for obtained the information, I believe that the
submitted infarmation is true, accurate and complete. [ am aware that there are significant
penaltias for submitting false information, inthuding the possibility of fine and imprisonment
for knowing violations.”

The certification shall be submitied to:

Order Compliance Team

Enforcement Division, MC 149A

Texas Commission on Environmental Quality
P.O. Box 13087

Austin, Texas 78711-3087

with a copy to:

Manager, Ar Section

Houston Regional Office

Texas Commission on Environmental Quality
5425 Polk Avenue, Suite H
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Houston, Texas 77023

5. The provisions of this Agreed Order shall epply to and be binding upon BP Products, BP Products
is ordered to give notice of this Agroed Order to personne] who maintain day-to-day contrel over the
Plant operations referericed in this Agreed Order,

6. If BP Products fails 1o comply with any of the Ordering Provisions in this Agreec; Order within the
preseribed schedules, and that failure is caused solely by an act of God, was, strike, riot, or other
catastrophe, BP Products’ failure to comply is not & violation of this Agreed Order. BP Productshas
the burden of establishing to the Executive Director’s satisfaction that such an cvent has occurred.
BP Producis shall notify the Executive Director within s¢ven days aficr BP Products becomes aware
of a delaying cvent and shall take all reasonable measures to mitigate and minimize any delay.

7. The Executive Director may grant an extension of any deadline in this Agreed Orier or in auny plan,
report, ar other docurnent submitted pursunnt to this Agreed Order, apon & written and substantiated
showing of good cause. All requests fur extensions by BP Products shall be made in writing to the
Executive Director. Extensions are not effective until BP Products receives written approval from
the Executive Director. The determination of what constitutes good cause rests solely with the
Executive Director.

8. The Excculive Director may refer this matter to the Office of the Attorney General of the State of
Texas ("OAG™) for further enforcement proocedings without notice to BP Products if the Executive
Director determines that BP Products has not complied with one or more of the terms or conditions
in this Agreed Order.

9. This Agreed Order shall terminate five years from its effective dats or upon compliance with al] the
terms and conditions set forth in this Agreed Onder, whichever is later,

10, This Agreed Order, issued by the Commission, shall not be adunissible against BP Products in 3 civil
proceeding, unless the proceeding is brought by the OAG to; (1) enfarce the tevms of this Agreed
Qrder; or {2) pursue violations of a statute within the Commission’s jurisdiction, or of a rule adopted
or an order or permit issued by the Comunission under such a statute.

11, This agreement may be executed in multiple counterparts, which together shall constitne a single
original instrument. Any executed signature page to this Agreement may be transrnitted by facsimiie
transrmission to the other parties, which shall constitute an original signature for all purposes,

12 The Chief Clerk shall provide a copy of this Agreed Order to each of the partics. By law, the
effective date of this Agreed Order is the third day after the mailing date, as provided by 30 Tex.
ADMIN. CODE § 70.10(b) and Tex. Gov'T CoDE § 2001.142.
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SIGNATURE PAGE

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Hithten N White

For the Commission
WM\AMM 53106
For the Exectitive Director Date

1, the undersigned, have read and understand the attached Agreed Order in the matver of BP Products North
Americalnc.. ] 2m autharized to agree to the attached Agreed Order on behalf of BP Products North
America Inc,, and do agree to the gpecified terms and conditions. 1 further acknowledge that the
TCEQ, in 3ccepting payment far the penalty amount, is materially relying on such representation.

I understand that by entering into this Agreed Order, BP Products North Americe ne. waives certsin
procedural rights, including, but not limited to, the right to formal notice of violations addressed by
this Agroed Order, notice of an cvidentiary hegring, the right to an evidentiary hearing, and the right
10 appeal. Iagree to the terms of the Agreed Order in liew of an evidentiary hearing. This Agreed
Order constitutes full and final adjudication by the Commission of the violations set farth in this
Agreed Order,

1 a)30 understand that nry failure to comply with the Ordering Provisions, if any, m this order and/or my

failure to timely pay the penalty amount, may result in:

. A negative impact on my conypliance history;

. Greater scrutiny of eny permit applications submitted by me;

. Referral of this cage to the Attorney Generwl’s Office for contempt, mjunctive relief, additional
penalties, and/or attorney fees, or (o a colicction agency;

. Incressed penslties in any future enforcement actions against me;
. Automatic referral to the Attomey General’s Office of any future enfarcement actions against
me; xnd

TCEQ scdnng other relicf as authorized by law.
In addition, any falsification of any compliance documents may result in ctiminal prosecution.

&A{\“r\ﬁ‘d—&w ” 3 /22 / ol

Signature Date

Connd 4. T Mhetord BuSdESG, a1 T LEAER
Name (printed or typed) Title

Autharized Representative

BP Procucts North America Inc.

Jastrections: Send the origing), signed Agreed Order widh penalty payment io the Finaacial Adirvaistravion Divigion, Reverues Saction at due addrexs
n Oudering Provision ] of s Agread Ovder,
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EXIHIBIT A
NSPS SUBPART J PLAN

BP Products owns and operates the flares end other combustion devices at the Plant listed on the
attached Exhibit A-1 (the “Affected Combustion Devices”).  Subject to the terms of this Agreed
Order, BP Products accepts that the Affected Combustion Devices are subject to the New Sgurce
Petformance Standard Subpart J, 40 C.F.R. Part 60 Subpart ] {"NSPS Subpart J'") as fuel gas
combustion devices, In addition to being emergency control devices for releases of combustible
gases. BP Products’ entry imto this Agreed Order shall be considered to satisfy any notification
obligations to TCEQ for the Affected Combustion Devices pursuant to 40 CF.R. § 60.7.

BP Products shall a1 all times, &nd to the extent practicable, including during periods of stertup,
shmdown, and malfunction, implement good air pollution control practices for mminitizing
emissions fromn the Affected Combustion Devices consistent with 30 TeEX. ADMIN. CODE §
101.221 and 40 CF.R. § 60.11(d).

. Far exch of the Affested Combustion Devices, BP Products will elect to use one or any
combination of the following NSPS Subpart J compliance methods:

(a) Operate and maintain a flare pas reccovery system to control continuous or routine
cornbustion in the Affected Combustion Device. Use of a flare gas recovery system on
a Affected Combustion Device elitninates the need to comtinoously monitor and
maintain records of hydrogen sulfide in the ges &5 otherwise required by 40 CFR
§§ 60.105(a)(4) and 60.7,

)  Operate the Affected Combustion Device as a fuel gas combustion device and comply
with NSPS monitoring requirements by use of a contmuous emissions moniitoring system
(“CEMS™) pursuant 1o 40 C.FR. § 60.105{a)(4) or with s predictive monitoring system
approved by TCEQ as an alternative monitoring systera pursuant to 40 C.F.R_ § 60.13(i);

{c) Eliminate the routes of continuous or intermittent, routinely gencrated fuel gases to an
Aflected Combustion Device and operate the Affected Combustion Device such that it
feceives only process upset geses (as defined in 40 CF.R. § 60.101(e)), fuel pas released
as a result of relief vaive Jeakage or gases released due to other emergency malfunctions;
ar

@ Eliminate to the extent practicable routes of confinuous or iternxnent, routinely
generated fuel gases to an Affected Combustion Device and mmomitor the Affected
Combustion Device by use of a CEMS (in accordance with 40 C.F.R. § 60.105(a){4)) and
a flow meter, provided, however, that this compliance method may not be used unlesg BP
Products: (1) demonstrates to TCEQ that the Affected Combustion Device tn queston
emits less than 500 pounds per day of SO, under normal conditions; (i) secures TCEQ
approval for use of this method as the selected compliance method; and (ifi) uses this
campliance method for $ or fewer of the Affecied Combustion Devices.
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4. For the compliance method described in Paragraph 3(b) above, to the extent tha: BP Products
seeks to use un alternative monitoring method af @ particular Affected Combustion Device to
demonstrate compliance with the limits of 40 C.F.R. § 60.104(a)1), EPA must tpprove any
altemnate monitoring plan for NSPS Subpart ) Refinery Fuel gas before implementation; provided,
however, that upon submitting the spplication for approval to TCEQ and EPA, BF Products may
begin to use immediately the alismative method for which approval is being sought if it is the
same a of is Substantisfly similar to the method identified as the “Altemative Monitoring Plan
for NSPS Subpart J Refmery Fuel Gas” attached hereto as Exhibit A-2.

5. BP Products will submit a Compliance Plan for the Affected Combustion Devices (the “Plan') to
TCEQ by no later than 365 days following the effective date of this Agreed Order. The Plan will
have the objective of veducing fo the extent practicable: (a) the routing of continuous or
imtermittent, Toutinely genereiod fuel gas seams that contain hydrogen sulfide of greater than
230 mg/dsom (0.10 go/dscf) ta Affected Combustions Devices; and (b) the streams that contain
hydrogen sulfide that BP Products considers to be the result of alleged malfurictions, process
upscts, and/er relicf valve leaknge, taking into consideration the source, frequency, and expected
hydrogen sulfide concentration of the stream.

6. In the Plan, BF Products wilk:

{(a) Identify which compliance method in Paragraph 3 BP Products anticipates using for each
Affected Combustion Device;

® Desaribe the activities that BP Products has taken or anticipates taking to meet the
objectives of Paragraph 5 for each Affected Combustion Device and the schedule for
undertaking those activities consistent with the requirernents of Section 7 below,

BP Products shal) be free to modify the Plan from time to time with respect to any or all
of: (i) the compliance method that BP Products anticipates using for & paticular Affected
Combustion Device; (ii) the activities that BP Products anticipates taking to meet the
objectives of Paragraph 5 for 3 particular Affected Combustion Device; or (i) the
schedule by which BP Products will undertake activities to meet the objectives of
Paragraph 5 for 2 particular Affected Combustion Device, provided, however, that BP
Products shall comply with the schedule in Paragraph 7 and BP Products shall provide
prompt written notice of the Plan changes o TCEQ.

7. BP Products shall achieve and oertify compliance with NSPS Subpart J for all  Affected
Combustion Devices on the following schedule:

(a) For al Jeast one-third Affected Combustion Devices: by no later than 3 years after the
effective date of this Agreed Order;

() For at least one-third additional Affected Combustion Devices: by no later than 4 years
afier the effective date of this Apgreed Order; and

(c) For all remaining Affected Combustion Devices: by no later than 5 years after the
effective date of this Agreed Order.



Casend07:0r-@048M 34 Domonerdrt3R2a-1  Fictim TXSED an@B2LANIPadags 8944 40
Case 4:07-cr-00434  Document 132-5  Filed in TXSD on 05/21/2009 Page 19 of 26

BP Products North America Inc.
Docket No. 2005-0224-AIR-E
Exhibit A, Page 3

B. By po later then ninety (90) days after bringing an Affected Combustion Device that 1s also a
flare into commpliance by using the methods in Paragraph 3, BP Products will condact & flare
performance test pursuant to 40 CFR. §§ 60.8 and 60.18, or a2 TCEQ-approved equivalent
method, unless such performance test has previously been performed. In lieu of canducting the
velocity test required in 40 CF.R. § 60.18, BP Products may submit velocity calculations that
demonsirate that the Affected Combustion Device meets the performance specification required
by 40 C.F.R. § 60.18. Nothing in thit Paragraph is intended to prevent BP Products from secking
approval of an altemative method of demonstrating compliance with the requirements of 40
C.FR §60.18.

9. The combustion in an Affectad Combustion Device of process upset gas or fuel gas that is
relzased 10 the Affected Combustion Device as a result of relicf gas leakage or other emergency
malfimctions is exempt from the requirement to comply with 40 C.F.R. § 60.104{a)(1}.

10. The partics recognize that pericdic maintenance may be required for properly designed and
operated flare gas recovery systems. To the extent thet BP Products currently operates or will
operate flare gas recovery systems, BP Products will take all reasonable measares to minimmize
emissions while such periodic maintenance is being performed.

11 The parties recognizs that under certain conditicns, a flare gas recovery system may need to be
bypassed in the event of an emergency or m order to ensure safe opexation of a refinery process.
Nothing in this Agreed Order precludes BP Products flom temporarily bypassing a flare gas
recovery system under such circumstances,
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EXHIBIT A -1

LIST OF COMBUSTION DEVICES AT THE BP FRODUCTS TEXAS CITY REFINERY TO BE
SUBIJECT TO THE REQUIREMENTS OF THE NSPS SUBPART J PLAN

TCH-1 (EPN 301) TCH-SRU CD (EPN 383)
TCH-2 (EPN 311) TCH-UC (EPN 351)
TCH-3 (EPN 321) TO-WWTP (EPN 293)
TCH-4 (EPN 331) TCH-SW (EPN FLR-SW)
TCH-5 (RPN FLR-5) TCH-SRUAB (EPN 381)
TCH-6-ALK3 (EPN 530) " LD-RKS (EPN 294-1)
TCH-7 (EPN 14) , LD-RKS (EPN 294.2)
TCH-ARU (EPN 341) LD-RKS (EPN 294-3)
TCH-AU2 (EPN611) TO-Dock S4E (EPN 379)
TCH-DDU (EPN 396) FLRAULC (EPN 351A)

TCH-RHU (EPN 501) FLRA-DDU (EPN 396A)
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EXHIBIT A-2
ALTERNATI{VE MONITORING PLAN FOR NSPS SUBPART J REFINERY FUEL GAS

Comditions for Approval of the Alternative Monitoring Plan for Miscellaneous Refimery Fuel Gag Streams

Refinery fuel gas streams/systems cligible for the Alternative Monitoring Plan (AMP) should be
inherently low in H,S content, and such H,$ content should be relatively stable. The refiner requesting an
AMP should provide sufficient information to allow for a detammation of appropriateness of the AMP
for sach gas stream/system requested. Such information should include, byt need ack be iimited to:

L. A description of the gas streamy/system to be considered, including subnussion of @ portion of the
appropriate piping diagrams indicatng the boundaries of the gas streasn/systen, and the affected
fuel gas combustion device(s) to be considered and an identification of the proposed sampling
poini for the alternative monitoring;

2. A statement that there are no crossover or entry points for sowr gas (high H,S content) 10 be
introduced mnto the gas streamy/systern. (This should be shown in the piping disgrams),;

3 An explanation of the conditians that ensure Jow armounts of sulfur in the gas swream (i.z., conrol
equipmcat or product specifications) at all times;

4, The supporting test results from sampling the requested gay stream/system using appropriate H,$
mornitocing (i.e, detector whe monitoring following the Gas Processor Asscciation’s Test for
Hydrogen Sulfide and Carbon Dioxide in Natmral Gas Using Length of Stsin Tubes, 1986
Revision), at minimum:

a, for frequently opersted gas streams/systems - two weeks of daily monitoring (14
samples); and

b. for infrequently operated gas streams/systems, 7 samples shall be collecicd and enalyzed
unless other additonal mformation would support reduced sampling.

Note: All samples are grab samples,

5. A description of how the two weeks (or seven samples for infrequertly operated gas
streams/systemns) of monitoring results compares 10 the typical range of H,S concentration (fucl
quality) expected for the gas stream/systern going to the affected fuel gas combustion device,
{e.§., the two weeks of daily detector tube tesulis for a frequently operated loading rack included
the entire renge of products loaded out, wnd, thercfore, should be representative of typical
operating conditions affecting H,S cantent m the gas stream going to the loading rack flare);

6. Identification of a tepresentative process parameter that can function as an mdicator of a stable
and low H,S cancentration for cach fuel gas strecam/system, (e.g., review of gasoline sulfur
content & an indicator of sulfur content in the vapors directed ta a loading rack flare):
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7. Suggested process parameter limit for each stream/system, the rationale for the parameter limit
and the schedule for the acquisition and review of the process parameter data. The refiner will
collect the proposed process parameter data in conjunction with the testing of the foel gas
stream’s stable and low 1,5 concentration.

The following shall be used for measuring H,S in fuel gas within these types of AMFs unless the
refiner requests, in writing, for approval of an alternative methodology:

2. Conduct H,S testing using detectar tubes (*]ength-of-stain fube” type measurement);

b. Detector tube renges 0-10/0-100 ppm (N = 10/1) shall be uszd for routine testing; and

c. Deteator tube ranges 0-500 ppm shall be used for testing if measured concentration
excoeds 100 ppm H,S.
D and Variabilj culati t Criveria

Far each step of the monitoring schedule, sample range and variability will be detzrmined by
caleulating the average plus 3 standard deviations for that test data et

1. If the average plus 3 standard deviations for the test data set is less than 81 ppm H,S, the sample
range and variability arc acceptable and the refiner can proceed to the next step of the monitoring
schedule.

Note: §! ppm is one-half the maximum allowable fuel gas standard under NSPS Subpart J, and
the Agency believes that using 81 ppm acceptance criteria provides » sufficient mergin
for ensuring that the emission Yt is not excezded under normal operating conditions.

2. If the data shows an unaccepieble range and variability at any step (the sverage plus 3 standard
deviations is cqual to greater than 81 ppm H,S8), then move to Step 7. Agency approval is
required to proceed to the next step if the average plus 3 standard deviations jg between Bl ppm
and 162 ppm H,5. As an example, approval mey be granted based on a review of the test datz
and any pertinent mformation which demonstrates that sanple variability during the test period
was due to unusual circumstances. Supplemental test data may be taken to demonstrate that
process verigbility is within the plan requircments. Data may be removed from the variability
calculations for cause afier agency approval.

3 For Steps 3 and 4, if the data shows an unacceptable range and vaniability (the average plus 3
standard deviations is equal to or greater than 81 ppm H,8), the source ¥ill drap back to the
previous step’s monitoring scheduls,

4. If at any time, one detector tube sample value is equal to or greater than 81 ppm H;,S, then begin
sampling as specified in Step 6. Note: Standard deviation gannot be calculated for a data set
containing one point.
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ule for Apprav

For gas sweams which must meet product specifications for sulfur content, one time only
detection tube sampling along with & ¢ertification that the gas stream is subject 1o product or
pipeline speoifications is sufficient for the AMP, If the gzs strean composition changes (i.t., new
gas sources are added), or if the gas stream will no Jonger be required to meet product or pipeline
specifications, then the gas stream must be reswbmitted for approval under the AMF.

The following are examples of sirearns needing one time only menitoring:

1 Certified cormmercial grade natural gas;

2. Certified commercial grade LPG;

3. Certificd commercial grade hydrogen;

4 Gasoline vapors from a Joading rack that only loads gasoline meeting a product
specification for sulfur content.

: For other ges streams, the H;S content of each refinery fuel gas stream/system
with an approved AMP shzl] be monitared per the following schedule:

Step 1

The refiner will monltor the selected process parameter for each streamysystem,
accarding to the established process parmmeter monitoring or review schedule approved
by the agency in the AMF, and a1 times when canducting H,S detector tub: sampling.

Siep 2:

The refiner will conduct random detectos tube sampling twice per week for cach
streamvaystem for a period of six months (52 samples). For fuel gas streams infrequently
gencrated and combuated in affectad fuel ges combustion devices (i.e., less frequent than
bi-weckly), deteciar fube samples shall be taken cach time the fuel gas stream is
generated and combusted. A tota) of at least 24 samples shall bte collected for
infrequently generated gas streams. Monitor and record tie selected process parameter in
accordance with the established schedule, and af times when conductng H,S testing.
Move to Step 3 if the calculated range and variability of the data meets the established
acceptance criteria.  Submmit test data (raw measurements plus cgleulaied average and
variability) to the agency quarterly.

Step 3:

The refiner will conduct random H,S sampling once per guarter for a perind of
six quarters (6 samples) with a mitvienum of 1 month between samples. A minimum of 9
sarmples are required for infrequently gencrated and combusted fuel gas streams before
prooccding to Step 4. Continue to monitor and record the selecied process parareter in
sccardance with the cstablished schedule, and at times when conducting H,S testing.
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Move to Step 4 if the calculated range and vaniability of the data meets the cstablished
acceptance criteria.  Submit test data (raw measuremnents plus calculated average and
vatiability) o the agency quarterly.

Step 4:

The refiner will conduct random H,S sampling twice per year for 2 period of two
years (4 samples); sample randomly in the Ist and 3rd quarters with a minimur of 3
months between samples, Cotitiiee to monitor and record the sclected process paramerst
in aceordance with the csisblished schedule, and at times when conducting H,S testing.
Move to Step 5 if the caleulated range and variability of the data meets the =stablished
criteria, Submit test data (raw measurements plus caloulated average and variability) to
the ageney semiannually.

Step 5:

The refiner will continue to conduct testing on semi-amual basis. Testing is to
oceur randomly once every semi-gnnual period with a minimum of J months between
samples. Continue to monitor and record the selected process parameter in accordance
with the established schedule, and at times when conducting H,8 testing.  If any one
sample is equal to or greater than 81 ppm H,S, then proceed to the sarapling specified in
Step 7. Note: Standard deviadon cannot be calewlated for 2 data xet containing one
point.

Step 6:

If, at any time, the selected process parameter data indicates a polential change in
H,S concentratiom, or a single detector tube satmple value is cqual to or greater than 81
ppin H,S, then the fuel gas stream shall be sampled with detector tubes on a daily basis
for 7 days (or for infrequently generated gas streams ~ 7 samples during the same period
of an indicated change in H,S concentration, or as otherwise approved by the agency). If
the averege detector tube result plus 3 standard deviations for those seven samples is less
than 81 ppm H,S, the date and value of change in the selected process parameter
indicatar and the sample results shall be included in the next quartetly report, and the
refiner shall resume mamitoring in accordance with the schedwle of the current step. If
the average plus 3 siandard deviations for those scven smuples is equal to or greater
thang ] ppm H,S, sampling shall follow the requiremenis of Step 7.

Step 7:

If sample detector tube data indicates a potential for the emission limit to be
exceeded (the average plug 3 standard deviations is equal to oy greater than 81 ppm H,S),
a8 determined in the Data Range and Variability Calculation and Acceptanoe Criteria or
in Step 6, the refiner shall notify the ageney of those results before the end of the naxt
business day following the Jast samplo day. The fuel gas stream shel] subsequently be
tested daily for & two week period (or 14 samples during the same event or as otherwise
approved by the agency for infrequently genetated gas streams). Afier the two week



Caéndd)7:0r-a0434 34Damouerdt3®R26-2  Fietim THXED an@B2RAMIPadafob2t 22
Case 4:07-cr-00434 Document 132-5  Filed in TXSD on 05/21/2009 Page 25 of 26

Products North America Inc,
cket No. 2005-0224-AIR-E
hibit A, Page S

period is complete, sempling will continue once per week, until the agency approves »
revised sampling schedule or makes 3 determinafion to withdreaw appreval of the gas
stream/system from the AMP, Note: At any time, a detector tube value in excess of the
162 ppm limit is evidenve that the emission standsrd has been exceeded.

eral 510 Al S

Upon agency request, the refiner shall conduct a rtest audit for any pas stream
with an approved AMP. The audit shall consist of daily detector tube samples collected
OVer a one week periad (7 samples). For fuel gas streams infrequently generated and
combusted in affected fuel gas combustion devices, an audit shall consist of 3
ponsecutive sampling events. (c.g., Rail loading may ocour ofoe per mopth, an adit
wonld consist of 3 consecutive loading cvents), The Uniled States Euvirommental
Protection Agency, with due notice, reserves the right to withdraw approval of the AMP

for any gas stream/system.

The course shal]l keep recordz of the H,S detector tube test data and the
reprasentative process parameter data and fuel source for at least two years,

If a new fuel gas stream is introduced into a fuct gas stream with an approved
AMP, the refiner shall agein apply for an AMP and repeat Steps 1-5.

Example:

An AMP Application for 8 Hydrogen Plant PSA Off-Gas Streﬁn Combusted Exclusively
in the Hydrogen Plam Process Heater:

Process Description

Hydrogen production for the eefinery by the stream methane reforming jwocess. CO, 8
the primaty impwrity in the bydrogen produced; small amounts of CO and methane are
also present. Unpurified hydrogen is passed over molecular sieve absarbent beds to
romove these impurities. The off ges from regeneration of the absorbent beds is called
PSA off-gas. Tf is sent to the hydrogen plant heater 10 recover heat and control CO
€missions.

Pioe Di

Piping diagrams should be supplied to show monitoring locativn and to demoustrate that
there is no potemial for cross over o7 entry points for SOUT gas.

Basis for PSA Off-Gas Low H,S Content

Since PSA off-gas is a byproduct of hydrogen purification, aay H,S in the PSA purge gas
myst come from the hydrogen unit feed. Levels of H,S in the PSA gus are negligible
because H,S must be controlled to prevent deactivation of the unit’s catatyst.
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H,S i3 3 permanent catalyst poison. The hydrogen unil has 2 scrubbers to remove H,S
fiom the feed gas to protect the unit’s catalyat from H,S poisening. The scrubbers are
operated in serics. The lead scrubber must exhibit at least a 70% reduction in H,S
content. If mot, the scrubber is taken off line and the absorbent is replaced. Afier the
absorbent is replaced, the scrubber is placed on line as the second scrubber in series, This
maximizes the amount of H,S remove! and assurez maximum scrubbing potential when
one scrubber is off line for absorbent replecement.

Operation of the scrubbers is checked on a monthly basis with detector tubes. The feed
gas H,S oomient is measured at the inlet and outlet of the lead scrubber. If natural gas is
used ag hydrogen plant feed; both readings are below the 1 ppm datection limit. I
refinery fuel gas is the feod gas, 3Q pprn to 40 ppm HyS is normally detected at the inlet.
A lcad scrubber ovutlet veading of 10-12 ppm H,8 would trigger ebsorbent replacement.
The suggested prooess parameter limit is 20 ppm H,S at the Jead H,S absorber outlet,
Absorber outlet H,S messurcments will be taken in conjunction with the PSA gas
measurements during Steps 2 and 3,
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IN THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
UNITED STATES OF AMERICA, )
)
V. ) Criminal No. 4:07-cr-434

)

BP PRODUCTS NORTH AMERICA INC. ) Honorable Gray Miller
)
Defendant. )

STATEMENT OF FACTS

The United States of America and the Defendant, BP Products North America Inc. (“BP
Products” or “the Defendant”) agree and stipulate that if this matter were to come to trial, the
United States would prove the following facts regarding the Defendant’s conduct beyond a
reasonable doubt:

Introduction
i. On March 23, 2005, at the BP Products refinery located in Texas City, Texas (hereinafter
“BP Products Texas City refinery”) in the Southern District of Texas, a catastrophic explosion
occurred when hydrocarbon vapor and liquid released to the open air reached an ignition source.
The explosion caused the deaths of 15 contractor employees at the BP Products Texas City
refinery, who were located in temporary trailers approximately 150 feet from where the
hydrocarbons were released to the open air. Their names were: Glenn Bolton, Lorena Cruz-
Alexander, Rafael Herrera, Daniel Hogan, Jimmy Hunnings, Morris King, Larry Linsenbardt,

Arthur Ramos, Ryan Rodriguez, James Rowe, Linda Rowe, Kimberly Smith, Susan Taylor,

2 GOVERNMENT
;‘ EXHIBIT
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Larry Thomas, and Eugene White. The explosion also caused the injuries of at least 170 other
workers at the BP Products Texas City refinery.

BP Products Texas City Refinery Operations

2. At all relevant times, BP Products, a subsidiary of BP plc, owned and operated the BP
Products Texas City refinery, within the Southern District of Texas.

3. Prior to December 1998, the Texas City refinery was owned by Amoco. In December
1998, Amoco merged into a subsidiary of BP plc. At the time of the merger, the Texas City
refinery was owned by Amoco Oil Company, a subsidiary of Amoco. BP Products is a successor
to Amoco Oil Company. As of March 23, 2005, the Texas City refinery was the largest refinery
owned by BP Products in the United States. The Texas City refinery covered more than 1200
acres, employed approximately 1800 permanent BP Products staff and approxirnately 2000
contract workers.

4. Within the BP Products Texas City refinery, there were 29 different refining units and
four chemical units that had the collective capacity to process 460,000 barrels of crude oil per
day into components including gasoline, jet fuel, diesel fuel, and chemical feed stocks.

5. During operations at the BP Products Texas City refinery, if it was necessary to release
hydrocarbon vapors to the open air, the refining units used three methods: a “flare system,” a
“blowdown stack,” or direct atmospheric vents.

6. A flare system allowed hydrocarbon vapors to be released through the top of a tall pipe
structure, where a flame burned off the hydrocarbon vapors in order to combust hazardous air

pollutants before they were emitted into the air, and ensured that the hydrocarbons did not reach
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an ignition source away from the flare. Most of the BP Products Texas City refinery process
units used the flare system for controlling hydrocarbon releases during an emergency or upset.
7. A blowdown stack employed a large drum to receive hydrocarbon vapors and liquids. Tn
a properly designed and functioning blowdown stack system, hydrocarbon liquids were received
into the blowdown drum and sent to a closed sewer system, and hydrocarbon vapors were
released up through a “stack,” a large pipe directly above the drum, and then directly to the open
air. A blowdown stack did not use a flame at the top to bumn off excess hydrocarbons and
instead vapors containing hazardous air pollutants were released directly to the open air. If not
properly operated, designed and maintained, in some circumstances, hydrocarbon vapors and
liquids released from the blowdown stack had the potential to reach a ground level ignition
source and explode.

Requirements Under the Clean Air Act
8. The Clean Air Act (“CAA"), Title 42, United States Code, Section 7401 ef seq., is the
Nation’s comprehensive air pollution control statute. As part of the 1990 CAA amendments,
Congress promulgated Section 112(r)(7), Title 42, United States Code, Section 7412(r)(7), to
“prevent accidental releases of regulated substances” from facilities such as the BP Products
Texas City refinery. Section 112(r)(7) in turn authorizes the Administrator of the Environmental
Protection Agency ("EPA") to promulgate “release prevention, detection and correction
requirements” to prevent the accidental releases. Title 42, United States Code, Section
7412(r)(7)(A). The regulations are known as Risk Management Plan (*“RMP") regulations and

are set forth at Title 40, Code of Federal Regulations (*C.F.R."), Part 68.
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9. Under the RMP regulations, BP Products must implement prevention, dztection and
correction requirements set forth in 40 C.F.R. Part 68, in order to prevent explosions such as the
explosion that occurred on March 23, 2005, at the BP Products Texas City refinery. 40 C.F.R.
§ 68.12(d)(3).

BP Products Texas City Refinery ISOM Unit, Blowdown Drum and Stack

10.  One of the refining units at the BP Products Texas City refinery used for processing
gasoline components was the Isomerization Unit (“ISOM unit"). The main function of the ISOM
unit was to increase the octane in a component of gasoline. A component in the ISOM unit was
known as the Raffinate Splitter. “Raffinate” is a term given to components of gasoline that are in
the process of or have been refined. The Raffinate Splitter was a single distillation tower with a
height of 164 feet and an approximate volume of 3700 barrels. The Raffinate Splitter received a
raffinate feed. The splitter divided the total raffinate into light and heavy raffinate. Raffinate
that came from the Raffinate Splitter was referred to as a “light end hydrocarbon,” and could be
blended into gasoline. As a light end hydrocarbon, raffinate from the Splitter was highly volatile
and could ignite easily.

11.  The Raffinate Splitter was equipped with relief valves and headers to release excess
pressure if necessary during a startup.

12. During a normal startup, BP Products written procedures required that excess
hydrocarbon vapors from the Raffinate Splitter could be relieved only through a piping system

known as the “3-pound vent” to a flare, which would burn off any excess hydrocarbons.
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13, Although no written procedures authorized the practice, the Raffinate Splitter relief
valves could be bypassed by a manual valve known as the “8-inch chain valve,” which bypassed
the 3-pound vent and instead went to a blowdown stack known as the “F-20 blowdown stack.”
14.  The F-20 blowdown stack was designed to operate with a “quench system,” where water
could be injected into the blowdown drum to cool the hydrocarbon vapors and change some of
the hydrocarbon from vapors to liquids, which were sent to a closed sewer system. Remaining
hydrocarbon vapors were sent through the stack and released directly to the open air.

15.  BP Products was permitted to release hydrocarbons from the F-20 blowdown stack to the
open air only in the case of an emergency or process upset or other events known as “startups” or
“shutdowns,” and only if BP Products provided advance notice to the Texas Commission on
Environmental Quality (“TCEQ?”) that it was going to use the F-20 blowdown to release

hydrocarbons during a startup or shutdown.

Location of Contractor Employees at the BP Products Texas City Refinery

16.  During operations at the BP Products Texas City refinery, it was a common practice for
BP Products employees and contractor employees to work in temporary trailers that were placed
in the vicinity of blowdown stacks where hydrocarbons could have been released into the open
air and reached an ignition source.

Explosion of March 23, 2005
17.  In the month prior to March 23, 2005, the ISOM unit was undergoing a non-cycle ending
“turnaround,” where the unit was shut down and maintenance and repairs could be performed on

different components in the unit.
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18.  On March 23, 2005, the Raffinate Splitter was undergoing a “startup” where after having
been shut down for a month, it was being re-started for its operation to increase octane in
unleaded gasoline. The startup process required sending up to 22,000 gallons of product to the
Raffinate Splitter, the interior of which would be subjected to pressure up to 40 pounds per
square inch (psi) and temperatures as high as 300 degrees Fahrenheit.

19.  The Raffinate Splitter was viewed by BP Products Texas City refinery workers as one of
the more basic units at the refinery to start up and operate. The startup of the Raffinate Splitter,
however, was recognized as the most difficult or dangerous phase of operation for that unit, due
to the re-introduction of hydrocarbons, elevated temperature and pressure.

20.  The startup procedure for the Raffinate Splitter involved the work of several operators
and supervisory personnel. BP Products was required by federal regulations to ensure that
written procedures were established and implemented for the ISOM startup process. 40 C.F.R.
§ 68.69(a). The written procedures that operators were required to follow, and supervisors were
required to ensure were followed, were the Standard Operating Procedures for the Raffinate
Splitter Following a Tumaround (“SOP"). BP Products was also required to ensure that alarm
systems and process safety components in the ISOM unit were operating correctly to enable
supervisors and operators to perform startups at the Raffinate Spiitter in a safe manner. 40
C.F.R. § 68.73(b).

21. By the morning of March 23, 2005, several procedures required for ensuring the
mechanical integrity and a safe startup of the Raffinate Splitter had either not been established or

were not being implemented. These included the following:
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a. BP Products failed to notify non-essential contractor employees and all non-
essential BP Products employees located in temporary trailers in close proximity to the Raffinate
Splitter that the startup was going to take place.

b. The Raffinate Splitter bottoms area was filled above the level that was permitted
under written procedures for startups, though this had become a common practice for startups of
the Raffinate Splitter.

c. The ISOM unit control board operator had filled the Raffinate Splitter tower with
feed, but raffinate was not being emptied from the Raffinate Splitter. A level instrument on the
control board indicated to the operator that the level in the tower was decreasing when in fact it
was increasing. Other information reflected the rising level of raffinate feed in the Raffinate
Splitter. The contro} board panel did not automatically calculate and display tc the operator that
the mass balance was changing.

d. Alarms in the Raffinate Splitter and in the blowdown stack failed to
function, or were ignored.

e. Excess pressure was relieved by sending hydrocarbons through the 8-inch bypass
valve to the F-20 blowdown stack instead of to the 3-pound vent system that led to a flare.
Although this had not been authorized, it had also become a common practice for startups of the
Raffinate Splitter for several years.

f. BP Products was releasing hydrocarbons into the open air through the F-20
blowdown stack during startups although BP Products had repeatedly failed to provide advance

notice to TCEQ that it would be releasing the hydrocarbons during the startups,
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g. BP Products did not believe that an overfill of the Raffinate Splitter was a
credible threat and chose not to perform a “what-if” scenario for an overfill of the Raffinate
Splitter or the F-20 blowdown stack.

h. BP Products had failed since at least 1999 to perform a relief valve study on the
ISOM unit to determine whether the F-20 blowdown stack had the capacity to safely release
excess hydrocarbons.

22.  Atapproximately 1:15 p.m. on March 23, 2005, after excessive liquid, pressure and
temperature had built up inside the Raffinate Splitter for several hours, hydrocarbon vapors and
liquids were released through relief valves and headers fro m the Raffinate Splitter to the F-20
blowdown stack. The volume of the hydrocarbon liguid was so great that it exceeded the
capacity of the F-20 blowdown stack and released directly out the top of blowdown stack into
the open air,

23.  Hydrocarbon liquid flowed down the outside of the F-20 blowdown stack and reached
ground level. At that point, a vapor cloud formed and migrated away from the blowdown stack,
reaching an ignition source, believed to be the running engine of a truck parked near the
blowdown stack. Upon reaching the ignition source, the hydrocarbon vapor cloud from the

blowdown stack exploded, resulting in 15 deaths and at least 170 injured persons.

Failures to Establish and Implement Procedures to Ensure the
Ongoing Mechanical Integrity of the Raffinate Splitter and F-20 Blowdown Stack Before the

Explosion of March 23, 2005

24.  Pursuant to 40 C.F.R. § 68.73(a), BP Products was required to ensure the mechanical
integrity of the following process equipment at the BP Products Texas City refinery:

(1) Pressure vessels and storage tanks;
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(2) Piping systems (including piping components such as valves);

(3) Relief and vent systems and devices;

(4) Emergency shutdown systems;

(5) Controls (including monitoring devices and sensors, alarms and interlocks); and

(6) Pumps
40 C.F.R. § 68.73(a).
25.  Pursuant to 40 C.F.R, § 68.73(b), BP Products was required to “establish and implement
written procedures to maintain the ongoing integrity of process equipment” listed above in
Paragraph 24,
26.  The SOP for startup of the Raffinate Splitter following a turnaround required that
operatots relieve excess hydrocarbons to a 3-pound venting system that sent the hydrocarbons to
a flare where they would be burned off rather than released to the open air. However, because
use of the 3-pound venting system extended the duration of startup, BP Products supervisory
operations personnel allowed ISOM operators instead to use an 8-inch bypass valve to release
hydrocarbons to the F-20 blowdown stack and to the open air, even though this was not
authorized under the SOP.
27.  The SOP allowed filling the Raffinate Splitter bottoms area to only 50% of its capacity.
Instead ISOM supervisors regularly allowed operators to fill the Raffinate Splitter bottoms area
to over 100% of its capacity (approximately 10 feet), in an effort to expedite the startup process
and prevent damage to other components of the Raffinate Splitter, even though this was not
authorized by the SOP. Moreover, by filling the bottoms area to over 100% of capacity,
operators could not readily measure the actual volume in the tower, because the level

instruments were incapable of reading any level over 100% of the bottoms area (approximately

10 feet of the 164-foot tower).
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28.  From in or about January 1999 until on or about March 23, 2005, BP Preducts did not
believe that an overfill of the Raffinate Splitter was a credible scenario and chose not to

perform a “what-if’ scenario for an overfill of the Raffinate Splitter or the F-20 blowdown

stack,

29. From in or about January 1999 until on or about March 23, 2005, BP Products chose

not to perform a relief valve study on the ISOM unit to determine whether the F-20 blowdown
stack had the capacity to release excess hydrocarbons safely.

30.  InMarch 2002, BP Products environmental personnel informed BP Products engineering
and operations management that it was possible to switch the [SOM unit relief valves and header
system to a flare, but it would be necessary to conduct a relief valve study. BP Products
engineering and operations management concluded that switching to the flare was not required

for environmental compliance. At this time, neither engineering, operations nor safety

management investigated whether the blowdown should be switched to a flare for safety
purposes. As a result, the components in the ISOM unit, including the Raffinate Splitter,
continued to vent hydrocarbons to the F-20 blowdown drum and stack.
31.  Inorabout April 2003, the F-20 blowdown drum and stack were inspected. The
inspections showed the following deficiencies:

a. The F-20 blowdown drum was designed and installed with a quench system
that was used to reduce hydrocarbon vapors to a liquid that would be sent to the sewer system.

The quench system was found no longer to operate; and

10
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b. Baffles in the F-20 blowdown drum were used to reduce the amount of
hydrocarbon vapor that was released out of the stack. Several baffles were corroded, had fallen
to the bottom of the F-20 blowdown drum, and did not operate as designed.

32.  From in or about January 1999 until on or about March 23, 2005, despite being aware of
deficiencies in the blowdown stack, BP Products did not prevent operators from using the F-20
blowdown stack during startups until the explosion on March 23, 20035, even though BP Products
did not know the amount of hydrocarbons that were being sent to the F-20 blowdown stack.

33.  In 1994, Amoco, which then owned the BP Products Texas City refinery, implemented
Process Safety Standard 6 (“PSS 6"). PSS 6 required the following for blowdown systems such
the F-20 blowdown:

1. New blowdown stacks which discharge directly to the atmosphere are not
permitted.

2. If still required, existing blowdown systems will be replaced with
connections to depressure via another processing unit, a hydrocarbon recovery
systcm, or flare when the size of the existing facility is outgrown.
34,  In 1997, despite the requirements stated in PSS 6, the F-20 blowdown stack was replaced
in kind by Amoco with another blowdown stack.
35.  From in or about January 1999 until on or about March 23, 2005, despite adopting PSS 6,
and despite being informed in or about April 2003 that the F-20 blowdown drum’s quench
system and baffles were not operating as designed, BP Products failed to replace the F-20
blowdown stack with a flare.
36. On or about March 21, 2005, BP Products maintenance personnel informed ISOM
operations supervisory personnel that critical alarms had not been properly inspected in

accordance with BP Products maintenance inspection requirements and part of the written SOP

1
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for startup following a turnaround. Despite being informed of this, ISOM supervisory operations
personnel allowed the startup to proceed on March 23, 2005.

37.  The written SOP required instruments in the Raffinate Splitter tower to be functioning
properly before startup. The required instrument checks were not completed prior to the March
23,2005, startup. BP Products was aware for several years that questions had been raised as to
whether a sight glass on the Raffinate Splitter tower used to visually check the lzvel of product
in the tower was functioning properly. Despite this, BP Products allowed the startup of the
Raffinate Splitter to proceed on March 23, 2005.

Failures to Provide Information of Known Hazards to Coatractors

at the BP Products Texas City Refinery before the Explosion of March 23, 2005

38.  BP Products was required under federal regulations to ensure the safety of all contractors

performing maintenance or repair, turnaround, major renovation or specialty work on processes
at the BP Products Texas City refinery. 40 C.F.R. § 68.87(b)(2). BP Products was also required
to inform all contractors of the known potential fire, explosion or toxic release hazards related to
the contractors’ work at the BP Products Texas City refinery. 40 C.F.R. § 68.87(b)(2).

39. At the BP Products Texas City refinery, written procedures required that a Management
of Change (“MOC") be implemented whenever temporary trailers were placed within the
refinery. Written procedures also prohibited placing temporary trailers in the vicinity of process
units unless and until an MOC had been performed to ensure that process safety risks had been
taken into account, including the risk of fire or explosion to a temporary trailer,

40. On or about March 23, 2005, at least 50 trailers at the BP Products Texas City refinery

were in close proximity to blowdown stacks or flares. Of those 50 trailers, only four were

12
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confirmed as having been properly assessed for occupancy under required written procedures for
an MOC.

41, From in or about September 2004 until on or about March 23, 2005, BP Products failed
to implement written MOC procedures that were required for safe placement of the trailers to be
occupied by the JE Merit and Fluor contract employees in the vicinity of the ISOM blowdown
stack during the startup for the Raffinate Splitter. The specific failures to perform and
implement the MOC for the trailers included:

a. BP Products personnel failed to seek final approval for occupancy of the JE Merit
trailer from the ISOM unit Superintendent;

b. BP Products failed to consider the risk of fire and explosion to contract
employees that could be located within 350 feet of the blowdown stack, as required by American
Petroleum Institute Standard 521, even though BP Products was aware of specific prior
hydrocarbon releases from the blowdown stack; and

C. BP Products failed to prevent vehicular traffic in the vicinity of the blowdown
stack during startup which would have reduced the risk of ignition near the blowdown stack in
the event of a hydrocarbon release as occurred on March 23, 2005.

42, BP Products was aware that from in or about 1991 until March 23, 2005, there had been
at least 19 prior releases of hydrocarbons directly into the open air from the blowdown stack.
43, From 1in or about January 1999 until on or about March 23, 2005, BP Froducts was
aware that there had been instances of releases of hydrocarbon liquids, referred to as “puking”
from blowdown stacks. During this same time period, BP Products personnel witnessed

hydrocarbon vapors released from the F-20 blowdown stack during startups and normal

13
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operating processes. During this same time period, BP Products operations maragement failed
to ensure that these incidents were adequately investigated.

44,  During this same time period, BP Products personnel were aware that fires would occur
at the F-20 blowdown stack during lightning storms, caused by hydrocarbons that had ignited
due to the F-20 blowdown stack being struck by lightning. BP Products operations management
failed to ensure that these fires were adequately investigated,

45.  From in or about January 2002 until March 23, 2005, BP Products employees informed
BP Products safety management of their concerns that trailers occupied by employees should not
be placed in the vicinity of flares. As a result of this, BP Products safety management personnel
informally implemented a prohibition against placing trailers near flares as a result of these
wamnings. However, BP Products safety management personnel did not apply the same
prohibition against placing trailers near blowdown stacks.

46.  Inor about August 2004, BP Products operations management personnel were informed
that a hydrocarbon release occurred at a blowdown stack in the Ultracracker unit, a refining
process unit located near the ISOM unit. An investigation showed that during the incident, a
pressure vessel was overfilled, a critical alarm failed to function properly, diesel fuel was
released from that unit’s blowdown stack, and trailers occupied by contractor employees were in
the vicinity of the Ultracracker unit. BP Products operations management personnel failed to
alert any contractors that a similar incident (overfilled pressure vessel, non-functioning critical
alarm, hydrocarbon release out of a blowdown stack) occurring in the ISOM unit could result in
a catastrophic explosion, because unleaded gasoline from the ISOM unit was rauch more volatile

than diesel fuel.

14
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47. On or about March 23, 2005, BP Products did not have procedures requiring that it
inform contractors in and around the ISOM unit that there was going to be a startup for the
Raffinate Splitter, and of the potential for fire and explosion that could result from hydrocarbons
releases during startups of the Raffinate Splitter, As a result, BP Products failed to inform the

contractors in and around the ISOM unit of the startup of the Raffinate Splitter.

DONALD J. DeGABRIELLE, Jr. RONALD J. TENPAS

United States Attorney Acting Assistant Attorney General

Southern District of Texas Environment and Natural Resources
Division

United States Department of Justice

By: By:
Abe Martinez Dani \ Dooher
Assistant United States Attomey Senior Trial Attorney
Southern District of Texas Environmental Crirnes Section

By: &ﬂ\"“}}— By: ,Z./ 7’&-‘__

Mark McIntyre David B. Joyce
Assistant United States Attorney Trial Attorney
Southern District of Texas Environmental Crimes Section
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After consulting with counse] and pursuant to the plea agreement entered into this day
between the BP Products North America Inc., and the United States, BP Products North America
Inc., does hereby stipulate that the above Statement of Facts is true and accurate, and that had the
matter proceeded to trial, the United States would have proved the same beyond a reasonable

doubt.

e s

Keith M. Cwey
Vice-President, BP Produgls North America Inc.
Business Unit Leader, Texas City Refinery
Corporate Representative for

Defendant BP Products North America Inc,

I am BP Products North America Inc.’s attorney. I have carefully reviewed the above

Statement of Facts with the Corporate Representative. To my knowledge, the corporation's

decision to stipulate to these facts is an informed and voluntary one.

Date: IOI&EHD'T M MW-'

Carol Dinkins, Esq.
Counsel for BP Products North America Inc.
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